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Short Form Order 

SUPREME COURT - STATE OF NEW YORK 
IAS PART 18 - SUFFOLK COUNTY 

PRESENT: 
HON. HOW ARD H. HECKMAN JR., J.S.C. 

----------------------------------------------------------------)( 
HSBC BANK USA. N.A., 

-against-

RAYMOND SHEPETUK, 
MICHELLE GUALANDI, 

Plaintiffs, 

Defendants. 

----------------------------------------------------------------)( 

INDEX NO.: 46240/2009 
MOTION DATE: 08/19/2016 
MOTION SEQ. NO.: 002 MG 

003 MD 

PLAINTIFF'S ATTORNEY: 
HOGAN LOVELLS US LLP 
875 THIRD AVENUE 
NEW YORK, NY 10022 

DEFENDANTS' ATTORNEYS: 
RAYMOND SHEPETUK. ESQ. 
415 BEDFORD RD., STE. 002 
PLEASANTVILLE, NY l 0570 

Upon the following papers numbered I to 34 read on this motion : Notice of Motion/ Order to Show Cause and 
supporting papers 1-22 (#002) : Notice of Cross Motion and supporting papers 23-29 (#003) ; Answering Affidavits and 
supporting papers 30-32 ; Replying At1idavits and supporting papers 33-34 ; Other_: (and after hearing counsel in support 
and opposed to the motion) it is. 

ORDERED that this motion by plaintiff HSBC Bank, N.A., seeking an order: 1) granting 
summary judgment striking the answers of defendants Raymond Shepetuk and Michelle Gualandi; 2) 
substituting "John Doe # 1" and "Jane Doe #1 '' as nan1ed party defendants in place and stead of 
defendants designated as "John Doe''; 3) deeming aU appearing and non-appearing defendants in 
default; 4) amending the caption; and 5) appointing a referee to compute the sums due and owing to 
the plaintiff in this mot1gage foreclosure action is granted; and it is fu11her 

ORDERED that the cross motion by defendants Raymond Shepetuk and Michelle Gualandi 
seeking an order pursuant to CPLR 32 I l(a)(3)&(7), 3216 & 3404 denying plaintiff's motion and 
dismissing plaintiff's complaint based upon plaintiffs lack of standing, failure to state a cause of 
action and failure to prosecute this foreclosure action is denied; and it is further 

OH.DERED that plaintiff is directed to serve a copy of this order amending the caption upon 
the Calendar Clerk of the Court; and it is further 

ORDERED that plaintiff is directed to serve a copy of this order with notice of entry upon 
all parties who have appeared and not waived further notice pursuant to CPLR 2103(b)(l),(2) or (3) 
within thirty days of the date of this order and to promptly file the affidavits of service with the Clerk 
of the Court. 

Plainti1I's action seeks to foreclose a mortgage in the original swn of $675,000.00 executed 
hy defendants Raymond Shepetuk m1d Michelle Gualandi (by attorney in fact Shcpetuk) on June 29, 
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2007 m favor of \Veils Furgo Bank .. ·.A. On the same datt: dclcndanl Shepetuk ~·xecuted n 
pmmissor~ nok promising to rc-puy the entire amount of the indebtedness to the mortgage knder. 
B) assignment dated October 21. 2009 Wells Fargo l3ank. ·.A. assigned the mortgage lo plaintiff 
I ISBC Bank llSJ\. N./\ The mortgage had been previously assigned lo the Trust under the terms of 
the Wells Fargo/I !SBC pooling and servicing agreement dated September 28. 2007. Plaintiff dairns 
that the defendants have defoulted in making timely monthly mortgage payments since l)cc.:cmhcr I. 
2008 . Plaintiffs motion seeks an order granting summary judgment striking ddcndants' answers 
and !'or the appointment of a re!Cn:e. Defendants' cross motion seeks an order dismissing plaintitrs 
wmplaint for lud; of" standing. failure to stat<: a va lid foreclosure claim and failure to prosecut<:. 

In opposition anti in support of their cross motion. defendants each submit an affidavit and 
claim that the plain ti ff lacks stunding to prosecute this foreclosure action since there is insullicient 
proof submitted to prove plaintiffs possession of the promissory note prior to commencing this 
foreclosure act ion. I )c lcndants argue that absent such proof the assignee or the mortgagc has failed to 
demonstrate that it has standing to prosecute this foreclosure action. Defendants also argu<.! that 
plaintifTs fivc year delay in prosecuting this action requires that the complaint be dismissed. 
lkfcndants claim that they destroyed '"records and notes' pertaining to the foreclosure in reliance 
upon their belief that the plaintiff was rescinding its right to accelerate the loan and contend that 
since the commencement of this action the mortgage lender has failed to offer the botTO\\·crs an 
opportunity lo nwdify the mortgage loan. 

The proponent or a summary judgment motion must make a prima focic showing or 
cntitlement to judgment as a matter oflaw. tendering sunicient evidence to eliminate any material 
question or fact from tht.: case. The grant of summary judgment is appropriate only when it is clear 
that no material and triable issues of fact have been presented (Sillman '" Twe111iell1 C 'emwy-Fox 
Fi/111 (·Olp . . J NY2d 395 ( 1957)). The moving party hears the inilial burden ol'proving enlillcment 
to summary judgment ( l/'i11egrud 1·. NrU i\/edirnl Center. 64 Y2d 85 I ( 1985)). Once such proor 
has been proffered. the burden shilis to the opposing party who. to deiCaL the motion. must offer 
evidence in admissible form. and must set forth facts sunicient to require a trial or any issue or foct 
(('J>LR 32 l2(h): %11cka111u11 1·. Cit.r <?lNe1r fork, -19 Y2d 557 (l 980)). Summary judgment shall 
only be granted when there arc no issues or material foet and the evidence rcquin.:!- the court to c.Jin:ct 
a ,iudgmcnt in favor or thc movant as a matter oflaw (!-i-iem/.\· o(A11i1110/s 1·. Associated Fur 
,\/,11111/(1ct11re!rs . .f() N Y2d I 0(>5 ( 1979)). 

EntitkmL:nt to summary judgment in favor or the foreclosing pl<1i11tiffis established. pri111<1 
facic hy the plaintil'rs production or the mortgage and the unpaid note. and l'\idencc nf'defoult in 
pa~ mc11t (see ll"e/ls 1-orgo /Jank.\' .. I. 1·. 1~·mholw. I 27 J\D3d 1176. 9 NYS3d 3 I 2 C:~nJ Dept.. 20 IS): 
ll'c·I/.,· Fargo Hunk. X..1. 1· . Iii. 122 J\D1d 72(i. 995 1YS2d 735 (21

1<1 lkpt.. 201.f)). Where the 
plaintilrs standing is placed in issut.: by the Jcfi:ndrn1rs answer. the plaintiff must also l'Stablish its 
standing as part or its primu focie showing (.·l11rora I.mm .C...,'enic<!s i·. Tc~1·/or. 2S NY.le.I 355. 12 

YS'.hl () 12 (20 I 5 ): / .1Ju11c ·c11·c· 1·. Firshinp,. UO /\ DJd 78 7. 14 NY SJ<l 410 ( 2'"1 Dept.. 20 I 5 ): //.\'/J(' 
/Junk US. I. .\f. .·1. 1·. /3<1/>l isle. 128 J\ l)Jd 77. I 0 N YSJd 255 (2"d Dcpl.. 20 15) ). In a l(>rcclosure 
ne t ion. a plaintiff lrns :-.tanding if' it is either the holdl.:r or. or the assignee or. the underlying note at 
•ht• 1i111e that th~· :1ction j., cnmmenlTd ( lurn,.u / 0 011 \'cn·in•\ 1·. Tay!nr. ,.,,,,,.,, · f·.'111igr·11Jf Honk 1· 

l.uri::::u. 129 1\ D3d 9.f. I 3 NYSJd I 29 (2"'1 Dept.. 20 I 5) ). Either a \\'rittc11 assignment of the note or 
the ph)sical transf\:r ol"the note to the plaintiff prior to commcrn..:cmcnt of"the action is suffo.:icnt to 
tra11slcr the obligation and lo provide standing ( ll"e/ls Fargo Ho11k. 1\" .. l. '" Parker. I ~5 1\D.ld 8~8. 5 
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NYS'.i<.J 1 >O (2"'1 Dept.. 2015): U.'i'. Bonk 1·. Guy. 125 J\D3d 845. 5 YS3d 116 (2'J Dept.. 2015)). 1\ 
pla111tiffs attachment ora duly indorsed mortgage note to its complaint or to the certificate or merit 
rcquin.:d pursuant to CPLR JO I 2(b). coupled with an affidavit in which it alleges that it had 
possession or the note prior to the commenccmL:nt or the action. has been held to constitul<.: due proor 
or the plaintil'f s standing to prosecute its claims for foreclosure <iml sak (./P/\forgun Clwsl! Hank. 
.\'../. 1·. ll 'ei11hc:rga. 142 /\D3d 643. 37 NYS3d 286 (211

J Ocpt..1016): FNMA 1-. J'aka1wr:: JI. Inc. . 
141 /\D3d 506. 15 NYS3d 236 (2'"1 Dcpt.. 2016): Deutsche Bank .1\lafio11al frust Co. 1·. lei~h. 137 
AD3d 841. 28 NYS3d 86 (:2'"1 Dcpt.. :2016): Nationstar .Mortgag.e LU' 1·. Cat(:one. 127 /\D3d 1151. 
9 N Y~1d 115 (2'"1 Dept.. 20 I 'i \ ). 

Plaintiff has submitlcd sunicient cvidence in the form of an affidavit from a representative or 
the mortgage servicer and custodian or the mortgage loan, identi lied as a Wells Fargo vice president 
or loan documentation (satisfying thc business records exception to the hearsay rule) to prove it hat.I 
standing. as the holder or the note by confirming that the promissory note was in its possession as the 
custo<lian or !he plain ti ff HSBC, prior to the commencement of this action. The affidavit, together 
with a copy of the promissory note, provides proof that the promissory note indorscd without 
recourse by thl.! original lender Wells Fargo's representative (vice president) was in the physical 
custodial possession or the servicer on behaJf of the plaintiff since September. 2007 up to and 
including until the date the action was commenced on November I 9, 1009, thereby establishing the 
plaintiffs standing .(Aurora Loan Servh.:es 1•. Tl~)'lor. supra.: W!.!lls Fargo Bank 1·. Parker, supra. : 
U.S. Bunk. NA. 1·. Ehri!1?/'eld 144 /\DJd 893, 41 NYS3d 269 (2°'"' Dept.. 2016): GMAC"· Sidhe,.,y. 
144 f\])JJ 861. 40 NYS3d 783 {211

J Dept., 20l6): CitiMortf{age v. Klein. 140 /\D3d 913. 33 NYS3d 
-J.3 2 (211

" Dept.. 2016): One West Bank 1•. Alhanese. 139 /\D3d 831. 30 NYS337 (2.-.1 Dept.. 2016)). 

With respect lo dclcndants· claim that the complaint should he dismissed for failure to 

rrosccute, a court· s power to dismiss a complaint sua sponte is to be used sparingly and only when 
extraordinary circumstances c:-.:isl lo warrant dismissal (see Cha.,·e Home Finance. LL(' 1•. Komil:::er. 
139 /\DJd 784. 31 NYS3d 559 (2'"1 Dept., 2016): Waclw1•ia Bcmk. NA. 1·. ,,,fkojenu 138AD3dI112. 
30 NYS3d 659 (2"d Dept.. 2016 )). Court records indicate that this action was commenced in 
November. 2009 and \Vas originally the subject or a summary judgment motion. which was 
subseqw.:ntly withdrawn by lhe plaintiff on November 30. 2010. I\ CPLR 3408 mandatory court 
scttkmcnt conference was scheduled and the action was released from the !'oreclosure settlement pan 
lo an l/\S Pai1 on February 8. :2013. Rccords indicate that thl.! borrowers vVcre not represented und 
were dctcnnined to be not eligible ror a settlement conference. Plaintifrs summnry judgmcnt 
motion was likd with the court nn April 25. 2016. Five subsequent court confcrcnccs have been 
held hl'ginning July 28. 2016 which was prior to this action being assigned 10 this court hy onkr 
dated June 12. 2017. 

I klc11dants charactcriza1io11 that this action 'vas stricken ns an ··active·· case is not suppnrtcd 
h;- court rL'Cords or any other relevant. admissible evidence. l.lpon th1.: filing or a request for judicial 
intervention court procedures 1\:quire that the ckrk schedule a rorcclosurc :.1rtion f'N a se tt lement 
conlCrl.!ncc in thl' court <.ksignated forcclosurc department. Such eonfrrcnccs arc overseen by court 
attornc:d rl'lcrel.!s assigned to conduct the conli.:rcnn:s. Once thc court atlorm:y n:krei..: ddcnnincs 
thal llK action dPcs not nnc qualil\ ((1r n CPl.R 'UO~ t.:l1nfCn.' 1H.:c. the action i-: rc-;1'-'~;ign<.'d tn <lll I 1\' 
part. rhc re-assignment docs 1101 .. strike the action .. from the court calendar. Jt merely reassigns the 
act ion Ill a ci vi I or mortgage foreclosure j us1 ice for rurlhcr prosecution. In this rcgar<l delcndants 
n.:ICn:ncl' to dismissal basc<l upnn ··abandonmenr·pursuant to CPl.R 3404 is inappositc, since th~ 
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req ui n.:mcnts of that statute pertain lo actions where a note or issue has been Ii led and the action has 
been ··stricken .. from the court calendar based upon inacti\·ity. l o such focls ~xist here. 

The legal grounds for dismissing this pre-note of issue action case are dictated by the 
requirements of CPLR T2 I 6. The statute docs not permit dismissal ··unless a writtt.!n demand is 
served upon the part} against whom such relief is sought requiring the plainti IT to serve and lik a 
note of issue within 90 days of receipt of the demand (C'PI ,R 32 J 6(b)(3): see Hank United 1·. Khey/i!ts. 
150 /\D3d 948. 2017 Y Slip Op O'.W'.23 (2"J Dept.. 2017)). [n this case no written demand has e\'cr 
h~:cn "crwd upon the plain1iff and no extraordinary circumstances exist which could possibly 
warrant dismissal ol"the plaintiff's complaint (see Deutsche Bank Natio11a/ 'fr11st ( ·o. 1•. Collon. 147 
AD3d I 020. 46 YS3d 913 (2"" Dept.. 2017): see also Deutsche Bank National fr11s1 Co. ''· Rw!f. 
1.W 1\D3d 789. 29 NYS3d 811 (2"" Dept.. 2016)). 

With respect to the del'endants remaining arguments concerning detrimental reliance based 
upon the horrowers claim or having destroyed records and notes, there is 110 description orthc 
contents or those records and notes or any explanation concerning bow the destruction of such 
records has any relevance Lo the defendants ability to assert a del"cnsc to plainti Ws fo rec losure action. 

or is there any showing of prejudice given the fact that defendants do not dispute their continuing 
breach ol"thei r obligation to make any payments due under the terms of the parties agreement or their 
more than eight year ability to maintain residence in the premises without muking any payments in 
consideration or the lender huving loaned the defendants the sum or $675.000.00 more than ten years 
ago. /\s to dcli:ndants contention that the mortgage lender has failed to negotiate a loan modification. 
the mortgage lender has no lega l obligation to oner a loan modification to the defaulting borrower. 
Moreover. court records indicate that Jive conforenccs have been scheduled since thi.:! parties filed 
these motions. 

With respect to the remaining defenses asserted in the defendants· answers. the defendants 
have foiled to raise any fu11hcr e\·idcnce to address their remaining pleaded affirmative defenses and 
one counterclaim in opposition to this motion. Those remaining derenses and counterclaim must 
th1..:rcforc be deemed abandoned and arc hereby dismissed (( 'itihank. N.,,1. \'. 1 ·,111 /Jru111 J>roperties. 
/./,( ·. 95 /\ l)Jd I 158. 945 YS:?.d 330 (2"J Dept.. 20 12): Wells Fargo Bank i\/i1111esola. NA. 1•. />ere:: . 
..J 1 /\l)'.id 590. 837 NYS2d 877 (2'"1 Dept.. 2007)). 

Finally. the hank has shown by the proorsubmitted in the form of the anidavit ol'thc 
mortga!:!-c servicer attesting to the defendants continuing default in making timely payments due 
pur..;11ant l<1 the parlic..;· agrcemrnt and tiy suhmis-;ion of the original mortgage and duly indorscd 
pmn1issnr~ note. that the defendants have defaulted under the terms or the mortgage h~ failing lo 

111ake timely monthly mortgage payments since lkcemher 1. 2008. The bani-. having proven 
cntitlem~:nt to summary judgment. ii is incumbent upon the defendants to submit rele\"<rnl, 
cvidcnti<.tr) proof suniciently substantive to rnisc genuine issues or fact concerning why the lcmkr is 
not ~:ntitlcd to l(1reclos1; the mortgage. Defendants have \vholly foiled to do so. In l':.ict neither 
ddcndant disputes the 1;1ct that mortgage payments du<..: and owing. have not been made li.>r the past 
eight and Olll'-hal r !l'ars. 

-4-

[* 4]



1\ccordingly the defendants · cross motion is denied and plaintiffs motion seeking an on.lcr 
granting summary judgment and for the appointment of a reteree must be granted. The proposed 
order for the appointment of a referee has been signed simultaneously with the execution of this 
order. 

Dated: .lune 12. 2017 
Hon. Howard H. Heck1nan Jr. 

J.S.C. 
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