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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 39

- - ' X
HILLAIR CAPITAL INVESTMENTS LP

Plaintiff,

v - DECISION AND ORDER

ASP OF DICKINSON LLP, UGHS ' Index No. 654424/2015
SURGICARE-WOODLANDS, LLC, SYBARIS Mot. Seq. No. 003
GROUP, INC.

Defendantr

e e e e X

HON. SALIANN SCARPULLA

In this action to recover damages for breach of contract, defendants AISP of
Dickinson LLP, UGHS Surgicare-Woodlands, LLC, and Sybaris Group, Inc. move by
order to show cause to vacate a prior order and judgment entered June 13, 2016, pursuant
to CPLR 5015(a)(1), and' to grant":leave to defendants to oppose plaintiff’s motion fqr
summary judgment nunc pro tunc. ’
Background

Plaintiff ﬁillair Capital Investments L.P; is an investment fund that entered into a
series of loan transabtions with University General Health Systems, Inc. (“UGHS”).
Defendants ére subsidiaries of UGHS that executed a guarantee on July 15, 2014 (“July.

Subsidiary Guarantee’), which provides that defendants jointly and severally guarantee to
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plaintiff “the prémpt and.complletﬁ péymeht aTld perforﬁlance when due . . . of the
leigations.” |

On December >3'1, 20;14, U¢HS entered irllto a secﬁrities exchang¢ and amendment
agreement with pléintiff to émend t‘he pre\}i(‘)us l'oan‘ tfansactions (“DeCember Exchaﬁge
Transaction”). | Section 3(d) of thé Decefnbe_r Exc_h_kange Trénsaction p}ovides “that the
[July] Subsidiary Guakaﬁtee remaz"ns.e/fe-ctive and applicable[,]” and se.ct.iQn 3(e) édds
that UGHS “shall use best effoﬁs‘fo deliver To [plaintiff] a subsidiary -guarantee ...as
soon as practicable'fotlfloxlving.th.e date hereof.” (Er_ﬁphasis added.) UGHS rTever
delivered a subse(juént guaraﬁtee Thaf extinguished or feplaced the July Subsidiary
Guarantee. | | |

On February 27, 2015, UGHS ﬁ_léd f0r4bankrupt_.cy protection under Chapter 11 of
the United States Barikrupt‘c;y Code. After defendants failed to hoh_qr fhe July Subsidiary
Guarantee, Plainfiff ’célrnmenced this acticTn for breach of coﬁtract m December, 2015.
Defendants filed and sérx)ed their ans&ér_s on Februarty_-1‘6, '2016. |

Plaintiff moved for sumrriéry judgmént in March, 2016. Pléintiff s motion was
marked fully sﬁb_mittcd, without oppositibn_or other.vresponse from déféndants, on April
11, 2016, and [ granted the motibﬂ oh default on April 18, .2016.,'.directihg plaintiff settle
the order on -notice-. |

Plaintiff .srerv.ed and filed a proposed ordér and ju'd.gme.nt' on notice on May 18,
2016. Deféndants again did not r"_espo'nd or.v object.to the p_roposed order én(i judgment.
Accordingly, on June 13, 2016, I'sigr.led‘ the ofder .and judgment -‘agaihst defendants in the -

amount of $9,738,961.00, plus pfe-jhdgrﬁ_ént interest; awarded plaintiff its attorneys’ fees

654424/2015 H|LLAIR CAPITAL INVESTMENTS vs. ASP OF DICKINSON LLP ' . ) : -Page 30f7
Motion No 003 i '
3 of 7




W4 AN~ TNDEX NO 85442472015

NYSCEF DOC. NO. 71 . RECEI VED NYSCEF 06/ 30/ 2017

and referred the issue Qf feasenable afneunf of attorﬁeys’ fees and éesfs' toa epecial
referee (;‘Default Judgment™). | | |

On September 20,v'201,6, éﬁecial feferee J oeeph Burke reported v_vith.a
recommendation that the reaeonabie attorneys’ fees and ceets be set a t $39,1 5 4.’96.
Notably, defendar‘lts fai_led to appe.var'. beforev the special referee as Well.. Ii)'iefendantﬂs r.1‘ow

- move to vacate the Default Judgment end vf(’)fvleev_e to oppbse plaintiff s.mQtiO'n for .

summary judémen’t. | .
Discussion

Pursuant to CPLR- 5015(a)(1) a party seeklng to vacate a default Judgment must
demonstrate a reasonable excuse for the default and a potentlally meritorious defense to
the action._ See T repel y Greenm_an-Pede/j;en, _1nc., 99 A.D.?d 78-9_, 791 (2d Dep’t 2012)
(“In support o‘f its. motion pursuan{ ’eo C‘PLR' 501 5(5_)('1 ), v[defendah't] "'Was r’eciuired to
demonstrate a 1easonable excuse. for its default and a poten‘ually merltorlous defense
to the acti:on”);

Here, defendants'thave fai__led to estabi_ish their entitlement» to relief from the
DefaultA Judgmen’t because they héve failed to allege a 1neritori01is 'defense.
For the first time on thjs 1_n0ﬁ0n to Vaeaie; _defeﬁ_daﬁt's assert that then general counsel
(and a direeter of the e_orﬁoratienj essentially foi‘ge_(i the sigliat'ure: 01 Miehael L.uGlfifﬁn,
the Chief Financial .O.fﬁ'c;er who ekeceted the July Subs’idiary G'uafantee. Defehdénts
then claim that their._general ceuneel/ 'dire‘cltor was not:autho_rized to eXeeulte the July

Subsidiary Guarantee.
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Defendants never raised thc ‘Jul'}if Subsidiary Guarantee’s Vahdity as _'a defense in
its answer or at any other time duriné the p'endency.c_,.)f'this action a_iid only now, after the
default judginent was entered, do 'fdefenda_nts _i_)_eilatedly Ciéim that the COrporiate
officers/directors whb »"exieciited the July Sﬂbéidia‘ry_ Guéra_ntee acted wi_thout ai‘uthority.
The July Subsidiary Guara;mvt_e-e,cilwéarnly and_unanﬂiiéuoﬁsiy pro'vidves} tha‘i |
defendants guaiaiitee» UGHS’S 0b1igati§ns;, ai'i»d_ was cvtxec.vu'ted“ by a queiliﬁea cér_porate )
executive witli, at the Vel‘y lea.ét, apparent ziuihority.t/p do so I find t}iat‘ defendanis newly
asserted claim ‘that the J‘uly_ Subsidia& Guaraht@ v'\iés unauthorized is not'a ineritorious ..
defense sufﬁcieiit' to \i}érraiit \facéiiii' oi‘- the judgm}ent.: :
Defendénté_ also assert that:the becémbér Ei{c’hangc 'l’rangactidii is anibiguous
because, as understood ‘bétWééii th¢ paiues, the J iily‘ S ubsidia.ry AgreEnient wés
eliminéteid and defeﬁdan‘ts were to be_,rep'iacgd mth anbihe’r giiairvanto‘r. -This cl'aiiri is
belied by the Décembér’f Exc_hanigé Trein’sacti'o\:n. .itSélf, in whichthe p‘ar’ties clearly and
unambiguously iaig'ree'd thét the “[july] Subsidiai‘iybGliarantee remainv's éffective and
applicable.'.. - Further, pursﬁ.aht;_to the De_éemiaei E@hang,c T'ransaétii)ii? the onus was
on University ‘Geiieia'l Health SyStem,_ Tnc., not plaintiffs, to use 'its “best effbﬁs to deliver :;
to [plaintiffs] a suiosidi_airy guaiai}t_ee; .. .as soon as piact_i.‘caﬁlé.u
Ttis undisputed: that the partie_s n'ever,v :exe.:c:utvéél a SuEseQuent guarantee, and*
defendants’ submission of parol)eiiidénce.isi iﬁrisﬁfﬁc:ievrit‘, to refute t_h'c_%: ter,lhs of th¢ plain, |
unambiguous exeput‘ed agreements. _»Se‘e Silvefi \ Laufer:_,- 179 AD2d 633-(2_d Dep’t
1992) (denying'a motion to vacate defailt aé without mer_it because_ ihé parol evidence

rule bars defendants’ evidence that an alleged oral understanding between the parties
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contradicts the contract).: For the foregoing reasons, I deny defendants” motion brought

by order to show cause to vacate the judgment.

Finally, CPI_.,_R§ 4403 etateé :_th.d‘t‘ upon the .m_otionof_ any party or npon thejudge’s
initiative, thejudg_e “-mayvb'conﬁ_rm' or 'rej-ec't, in Vyhole or inpari, the yerdict of an advisory |
jury or the report of."avreferee_ tuo repoﬂ.” 1 eonﬁnn,' sua rsﬁ<?11r'e, the speoiél referee’s
report in its entirety as to reasonaple'attorneys’.;fe_es', ‘and eoots.

In accordenee with the foregoing, itis hereby- |

ORDERED that the motlon by defendants ASP of chklnson LLP UGHS

Surgicare- Woodlands LLC and Sybarls Group, Inc by order to show cause for entry of
an order (1) vacating the Court’s order and ju’d.gment dat'ed June 13,%20 1-6, pursuant to

CPLR § 501 5‘(a)(1);. and'(2) granting leave to defendants to opposevplaintiff Hillair

Capital Investments L.P. motion for surnrnary Judgment nunc pro ‘turic is denied in its

entirety; and it is further
ORDERED that specml 1eferee Joseph Burke E report and 1ecommendcmon dated

September 20 2016 as to redsonable attorneys tees and eosts for a total amount of

$39,154.96 is c_on_ﬁrmed; and it is further

|
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ORDERED that the Clerk of the Court is directed to enter j udgment in favor of
plaintiff Hillair Capital 'Inyestments L.P. and vagainst defendants ASP of Dickinson LLP,
UGHS Surgicare-Woodlands, LLC, and Sybaris Group, Inc., for attorneys’ fees and costs
in the amount of $39,154.96.

This constitutes the decisiqn and ordeg of the Court.

Gl | (momm% A0

DATE . . SALIANN SCA{RPULLA\)J s.C.

A
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