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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: PART 19 _ o

BENE LLC, . ' _ : DECISION/ORDER

| Mot. Seq. 002

~ Plaintiff, . , : v
-against- I : . ~ Index No.: 156876/2014
NEW YORK SMSA LIMITED PARTNERSHIP D/B/A
VERIZON WIRELESS, AND “ABC-XYZ
CORPORATIONS”, “JOHN DOE” AND “JANE DOE,”
Defendants.

, X

KELLY O’NEILL LEVY, J.:

This action stems from thg alleged breach of a lease between a landlord, plaintiff Bene
LLC:_and tenant, defendant New York SMSA Limited Partnership d/b/a Verizon Wireless
(“Ve%rizon Wireless™), for a building locétéd at 77 CoépefStreet in Manh@ttan. Pursuant to the
léasé, Verizon Wireléss was permi&ed to install anten;nas on the roof of the building and upon

- ¥

termination of the lease, was to have removed them. According to the complaint, Verizon

g | Wiréless alleged that it .t'erminated the léase on Marcﬂ 21, 2013. Despite plaintiff’s numerous

i requgsts to Verizon Wirelessl that it remove the equipl:nent, the antennas were never removed,
and plaintiff allegés t?)ét, a';nongvother things, Verizon Wireless failed to restore the building to
its oriiginal condition, damaged the buildiﬁg, and created a.potential publié safety hazard for
pedéétrians below.

Verizon Wireless moved, by order to show cause, for a declaratory judgment that

l “ plairijtiff is responsible f<;r maintaining the subject bui.lding 1n such a condition that it shail not be
dangérous to the general public; that Verizon Wire]es_“s is not responsible for any dangerous -
condétion at the building; or in the alternative, for a déclaratory Judgment that plaintiff is
resp(snsible for maintaining the building and protectin“g public safety, while granting Verizon
Wirefless access to remove.antennas from the buﬂding to minimize the potential public safety risk -
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alleg'?ed by plaintiff and.réquirir-lg plaintiff to execute permit épplications for antenna femoval.
Plair_jitiff cross-moved to arﬁend the'complaint and dismiss the conversion and declaratory
judgrhent claims againstf.it.

| On January 25‘, 2017, the parties stipulat_e‘d‘to a partial éetﬂement of the action. Thé
stipu_!lation contains numerous provisions concerning ?emoval of the antennas. Pursuant to the
stipt{lation, Verizon Wi-reless’s order to show cause Was to be Withdrawn without prejudice to the -
clain;s or defenses therein provided all the terms of the stipulation were complied with. Inlight
of thé stipulation provisionally resc\ﬂ?ing the motion, by order of April 21, 2017, the court |
continue.d to hold plaint'iff’ s cross-motion in abeyancei; pending (_:onﬁrrhation of compliance with
the sitfipulatio.n. By stibulation datea May 30, 2017, tﬁe partieﬂs‘ notified the court that the subject
antefmas were removed from the building on May 9, 2017, thus resolving defenciant’s motion.
The %ourt now consid@r’s. plaintiff’s cross-motion.

r Plaintiff cross-iﬁoves to amend the complaintiand dismisé the conversion and declaratory
judgirjnent claims agaiﬁst it. Plaintiff seeks fo amend fhe complaint to add a cause of actidn for
“lulling fraud,” alleginé. that Verizon Wireless gave félse.statements in order to prevent the
plair}jtiff from timely asserting its rights against it. Plaintiff points to delays and misinformation
that Yerizon Wireless gave in the course of settlement discussions that "‘lulied” it into not
comlinencing an action against it within the applicablé statute of limitations.

Pursuant to CPLR 3025 (b), motions for leave:: to amend pleadings should be freely
gran’éed absent prejudicé.or surprise resulting therefroin unless fhe propoéed amendment is
“pal;;ably insufficient or clearly degloid of merit.” MZ?IA Ins. Corp. v..Greystone & Co. Inc., 74
AD3;21 499 (1st Dep’t 2010). “While it is true th\at m&tions for leave to amend pieadings are to be
liberélly granted in the absence of prejudice or surprise... it is equally true that the éourt should

L _ _

exarr_iine the sufficiency of the merits of the proposed ‘amendment when considering such
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motlons > Heller v. Louis Provenzano, Inc., 303 AD2d 20, 25 (Ist Dep t 2003) citing Zabas v.
Kard 194 AD2d 784, 784 (2d Dep’t 1993). See also Ancrum v. St. Barnabas Hosp., 301 AD2d
474,475 (1st Dep’t 2003). '

A p‘roperly-pled claim for fraud must include i‘a material misrepresentation of a fact,
knov's:;kledge of its falsity, an intent to finduce re.liance, justifiable reliance by ;(he plaintiff and |
dam;iges.” Eurycleia Partners, LP v Seward & Kisse;’, LLP, 12 NY3d 553, 559 (2009). Plaintiff
clairrf;s that the fraud was “lulling” in that Verizon Wi?e]ess’s conduct lulled plaintiff and its
manej;gement company, Elite Management (Elite), int‘E) believing that Verizon Wireless “would
even'iually reach a fair settlement pgrficularly where \:Zferizon continued to increase their offers to
settlé, and continued to demonstratg_e a willingness to gesolve the dispute amicable [sic], which
conti_?:nued up to April 30, 2013,” shortly after which };laintiff retained Eounsel.' Plaintiff annexes

to its papers the September 13, 2014 affidavit of Robert Mozillo, a principal of Elite, who details

the unfruitful, years’ long communiéations between I;Iaintiff Elite and Verizon and Verizon’s
! alleg?:d efforts to delay resqlution of this matter in anieffort to avoid liability under the l¢ase. |
“‘ Verizon Wireless argues that‘plai.ntiff has failéd to file iFs motion to amend in a timely
manr;ler and that it will be prejudiced by the amendmént in that it will result in unnecessafy costs,
delégs, and further motion practice. “Prejudice does 1):’1011 occur simply because a defendant is
| expoised to greater liability or because a defendant ha% to expeﬂd additio'nél time p;reparing its
case." Rather, prejudice occurs whe:n‘ the party opposilng amendment has béen hindered in the
prep;ration of his case or has been prevented from tai{ino some measure 'in support of his

posmon ” Jacobson v. McNeil Consumer & Speczally Pharms., 68 AD3d 652, 654 (1st Dep’t

2009)(1ntemal citations omitted). See also Kocour ek V. Booz Allen Hamilton Inc., 85 AD3d 502,

' Amended complaint, 157.
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504 (1 st Dep’t 201 l),.T;fi—Tec Design, Inc. v. Zatek CQI’p., 123 AD3d 420, 420 (1st Dep’t 2014).
Such; is not the case h¢fé. |

! Applying the liberal standard on motions to amend, it is ordered that the portion of
plainfﬁffs cross-motion seeking to amend the complaint in the proposed form annexed to the
moving papers is granted. - Plaintiff shall serve and ﬁl’;_e the amended complaint with executed

verification within 10 days of service of this decision‘and order with notice of entry; and it is

funh?:r |
- ORDERED that the defendant shall serve an ainswer to the amended complaint or

otherwise respond thereto within 20 days from the date of said service.

i This constitutes the decision and order of the court. '

H

~ ENTER:

Kelly O’ Neill Levy, 1.8.C.

Datefd: July 2\ , 2017 " W 0 W 4_/( U7

HON KELLY O'NEILL LEVY
J.S.C.
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