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ROBERT C. GOTTLIEB, PC,
“ DECISION AND ORDER
Defendant.

X

The following e-filed documents, listed by NYSCEF document number 4,5,6,7,8, 9, 10, 11, 12, 13,
14,15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31

n 1
were'read on this application to/for ; Dismiss

Upon;the foregoing documents, it is

" Decided that the motion to dismiss the Complaint is denied. On September 2, 2011
pla1nt1ff Jerome Rabinowitz filed a Complaint (under Index #110113/2011) against defendant
Robert C. Gottlieb, alleging breach of contract claims because of defendant’s excessive billing of
attomey’s fees (the “First Complaint™). Upon plalntlffs repeated failure to appear for a

deposltmn the Court 1ssued multiple orders on Oclobel 10, 2012; November 28, 2012; and, May
15, 2013 ordering deadlines for both parties to complete deposmons. Plaintiff failed to meet all
of thef; deadlines.

. Following plaintiff’s continued noncompliance with the discovery orders, on August 13,

2013,1@ defendant moved to dismiss the First Complaint or in the alternative for an order of
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precltglsion pursuant to CPLR § 3126. The Court adjou;ned defendant’s motion and instead
orderjed that plaintiff, who then resided in prison, be made available by the warden for
depoSiti01ls. Plaintiff failed to appear for the depositién in connection with said order. This
patter%n repeated itself several times with the Court adj?ourning the motion to dismiss and working
to hasf/e plaintiff deposed through videoconference. By June 12, 2014, plaintiff’s counsel
succe?ssfully coordinated with the Federal Bureau of P"risons to conduct the depositions through
Videc;conferences, and Judge Wright ordered that it bejexecuted no later than six weeks from that
pointé Despite failing to appear yet again, on October 9, 2014, Judge Wright gave plaintiff a final
Aoppoftunity to appear by November 20, 2014, the faihire of which would result in granting
deferidant’s motion, specifically to preclude plaintiff ffom testifying. Plaintiff again failed to
appegr. |

On December 14, 2015 defendant served plamtlff with a 90-day demand letter pursuant
to CPLR 3216. Plaintiff failed to take any additional actlons and on July 26, 2016, defendant
movcd to dismiss the First Complaint pursuant to CPLjR § 3216. Around the same time, plaintiff
filed a motion to restore. On August 26, 2016 Judge Wright granted defendant’s motion to
dismiss. The order states: “Upon the foregoing paperé, it is ordered that this motion by the
Defeimdant to dismiss the complaint for failing to go f(;rward after service of a ninety (90) day
notic}e, and for multiple failures to appear for video dc;‘position without explanation is granted
withéut opposition.” On September 29, 2016, the Colert denied plaintiff’s motion to restore. In
that érder, Judge Wright stated “this motion by the Pléintiff to restore this to the calendar is
deniéd. By order of mine dated October 9, 2014, 1 ruléd that the Plaintiff would be precluded
from’;testifying if he did not appear for a video deposiﬁon by November 20, 2014. In August of

this year, I granted the defense’s motion to dismiss the complaint for the failure of the Plaintiff to
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go fo%rward within ninety (90) days of the service of a v‘demand pursuant to CPLR 3216. As this
case lj1as been (1) dismissed and (2) the Plaintiff precluded from testifying, the motion to restore
the CEjISC must be denied. The Plaintiff has not submitted an affidavit of merit with this motion.”

On December 15, 2016, plaintiff filed this action against defendant (the “Second
Actién”), the allegations of which are virtually identical to the First Complaint, seeking the same
amou‘;nt of monetary relief, with a slight addendum no;ﬁng that the Second Complaint was
brouéllt within the requisite statutory period. Defendant moved seeking dismissal of the Second
Actio';n and argues that because plaintiff’s testimony was precluded and the case was eventually
dismijssed, it should be treated as a dismissal “on the merits,” and hence be barred by the doctrine
of re& Judicata, pursuant to CPLR § 3211(a)(5). Addi&onally, defendant seeks sanctions,

including attorney’s fees pursuant to 22 NYCRR § 130-1.1, claiming that the lawsuit was filed

frivo%ously.

“On a motion to dismiss pursuant to CPLR § 3211(a), the court accepts as true the facts
as allzeged in the complaint and affidavits in opposition to the motion, accords the plaintiff the
beneﬁt of every possible favorable inference, and detérmines only whether the facts as alleged
1nanifest any cognizable legal theory” (Elmaliach v Bank of China Ltd., 110 AD3d 192, 199 [1st
Dept';.2013], quoting Sokoloff v Harriman Estates Dev. Corp., 96 NY2d 409, 414 [2001]). If,
howe:ver, the allegations and facts are “inherently incfedible” or refuted by documentary
evide:nce, the court may then reject the above assumption (Biondi v Beekman Hill House Apt.,

Corp., 257 AD2d 76, 80 [1st Dept 1999])).

In Landau, P.C. v LaRossa, Mitchell & Ross (11 NY3d 8, 12 [2008], quoting Parker v

Blau?elr Volunteer Fire Co. 93 NY2d 343 [1999]), the Court of Appeals defined res judicata and

i

its effect on subsequent cases:

{

i
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Under res judicata, or claim‘preclusion, a valid final judgment bars future actions
between the same parties on the same cause of action. As a general rule, once a claim is
brought to a final conclusion, all other claims arising out of the same transaction or series
of transactions are barred, even if based upon different theories or if seeking a different
remedy (id). ‘
A vaiid final judgment within the meaning of res judicata is rendered only if the action was
determined “on the merits” of the case (Landau at 13). Once such action is considered “on the
meriﬁs,” the decision’s binding nature issues a preclusive effect on causes that arise out of the
samejtransaction (see id.). But such an effect is not applicable here.

In October 2014, Judge Wright ordered the preclusion of plaintiff’s testimony (as
oppojsed to an outright dismissal). In August 2016, although noting the repeated failures to
appee;u' for the ordered depositions, Judge Wright dismissed the First Complaint on default
pursuant to CPLR § 3216, for plaintiff’s want of prosecution for failing to file a Note of Issue.
Judgé Wright also stated in the September 2016 order, that he had precluded plaintiff from
testiijing.

| The statute is clear: “[Wlhere a party . . . unreasonably fails to serve and file a note of
issue; the court, on its own initiative or upon motion, With notice to the parties, may dismiss the
party:’s pleading on terms. Unless the order specifies otherwise, the dismissal is not on the
merits” (CPLR § 3216(a)); Here, plaintiff’s First Corﬁplaint was not dismissed on the merits, nor
was }36 precluded from offering all evidence, just his OWl.l testimony. It is clear that pursuant to
Judgge Wright’s orders and the relevant law on this issue, the dismissal of the First Complaint
was ffu)t on the merits.

| Similar to a dismissal under CPLR 3216, a dismissal based upon a party’s noncompliance

with Zdiscovery orders pursuant to CPLR 3126 is not necessarily on the merits (see Daluise v

Solli?e, 40 AD3d 801 [2d Dept 20071, quoting Maitland v Trojan Elec. & Mach. Co., 65 NY2d
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614, 615-616 [1985] “[W]here a plaintiff's noncompliénce with a disclosure order does not result
ina 4is1nissal with prejudice, or an order of preclusion or summary judgment in favor of
deferlidant so as to effectively close plaintiff's proof, dismissal resulting from the noncompliance
is not; a merits determination so as to bar commencem;cnt of a second action”). However,
defengdant cites certain cases in support of its argument that this action should be dismissed.
Deferildant argues that Barrett v Kasco Const. Co., Incé (56 NY2d 830 [1982]) stands for the
' propésition that if a case is dismissed following the iséuance of a preclusive order it must be
giveri a res judicata effect in order to prevent a circun;vention of that order. However, the Court
in Bc?rlﬂett precluded the plaintiff from offering any and all evidence, not just personal testimony.
The Breclusive order here, forbidding plaintiff from teistifying, is narrow in scope; and did not
preclfude plaintiff from offering other evidence in cont;rast to Barrett. Palmer v. Fox (22 NY2d
667 E1968]) also cited by defendant involves the samé broad and inapplicable preclusive order as
Barrétt. Similarly, Strange v Montefiore Hosp. and Méd. Ctr. (91 AD2d 507 [1st Dept 1982],
aff d, 59 NY2d 737 [1983]), is also distinguishable. Tilere, the Court granted summary judgment
baseél upon plaintiff failure to serve a bill of particulags, which was not appealed. The Strange
Couri then found the granting of summary judgment t;) have res judicata effect. Dismissing the
Seco;1d Complaint based upon solely on an order precgluding testimony would afford defendants
moré3 relief than they are legally entitled (4guilar v Ja‘icoby, 34 AD3d 706, 707 [2d Dept 2006]
[“[T]ihe dismissal of the prior action on the ground of inoncompliance with discovery requests
i and éert_ain court orders was not a determination on the merits so as to bar commencement of the
instaht action as the prior dismissal was not preceded by an order of preclusion and there was no
indic?ation that the dismissal was with prejudice”]). F:{ll‘th@l‘, an order of preclusion of certain

evidénce does not preclude the offering of other evidence (Lee v Barnett, 134 AD3d 908 [2d
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Dept 2015] [due to noncompliance plaintiff was precluded from testifying at trial, however this
i

did not stop plaintiff from offering other evidence in support of its claim}).!

| Accordingly, it is therefore |

' ORDERED, that defendant’s motion to dismiss is denied; and it is further

ORDERED, that defendant shall file an Answer on or before September 8§, 2017.

This constitutes the decision and order of the Court.

8/18/2017 p
DATE DAVID BENJAMIN COHEN, J.S.C.
CHECK ONE: CASE DISPOSED » NON-FINAL DISPOSITION
| GRANTED DENIED GRANTED IN PART D OTHER
APPLICATION: SETTLE ORDER SUBMIT ORDER
CHECK IF APPROPRIATE: DO NOT POST FIDUCIARY APPOINTMENT [:| REFERENCE

|

1 ,
! In this pre-answer motion, defendant sought only dismissal. Defendant did not alternatively
seek preclusion of plaintiff from testifying at trial in this action, and this issue is not yet before
the Court.

1
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