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SllORT FORM ORDER copy fNDEX No. 10-22087 

CAL. No. 16-007250T 

SUPREME COURT - ST A TE OF NEW YORK 
1.A.S. PART 39 - SUFFOLK COUNTY 

PRESENT: 

Hon. DENISE F. MOUA 
Acting Justice of the Supreme Court 

---------------------------------------------------------------)( 

PA TRICIA NAPOLITANO, 

Plaintiff, 

- against -

JACKSON "78" CONDOMfNIUM, CONDO 
UNITS, LP. MPJ REALTY, LLC, SLJ 
PROPERTY MANAGEMENT, LLC. GOTHAM 
ELEV A TOR INSPECTION, INC .. and ALL 
BOROUGH ELEVATOR LLC, 

Defendants. 

---------------------------------------------------------------)( 

MOTION DATE 9-19-16 (002)(003) 
ADJ. DATE 2-10-17 

~~~~~~~~~ 

Mot. Seq. # 002 - MG 
# 003 - MG 

MICHAEL F. PERROTTA, ESQ. 
Attorney for Plaintiff 
215 East Main Street, Suite 203 

Huntington, New York 11743 

GOTTLIEB SIEGEL & SCHWARTZ, LLP 
Attorney for Defendant Gotham Elevator 
Inspection Inc. 
207 East 941

h Street 
New York, New York 10128 

BRODY O'CONNOR & O'CONNOR 
Attorney for Defendants Jackson"78'' 
Condominium, MPJ Realty, and 
SLJ Property Management 
7 Bayview A venue 
Northport, New York 11768 

LAW OfflCE OF REGfNALD A. JAC013S 
Attorney for Defendants All Borough Elevator 
31 South Street, Suite 3N-l 
Mt. Vernon, New York 10550 

Upon the following papers numbered I to _ 1_4 _read on these motions for summarv judgment ; Notices of Motion/ 
Order to Show Cause and supporting papers_l_:_L_: Notice of Cross Motion and supporting papers_; Answering Afiidavits 
and supporting papers 9 • 11 ; Replying Affidavits and supporting papers 12 - 14 ; Other_; (Md t1fte1 het11 ing eoun~el 
i11 :support and opposed to the motion) it 
is. 

ORDERED that the pending motions (002 and 003) arc combined herein for disposition; and it is 

'?ST I 
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ORDl:R/:"D that tl11..' motion (002) l(n summary judgment h;.·ddi:ndant (io1harn l"k' ator l11spi:1.:ti1111. 
Inc. is µ.ra11 1i:d a11d lli1..· <.:01 11plain1 :1nd a11: cruss claims asserted aµainsl it are ilcn.:b: s~' i:ri:d ~11 11.I dis111iss1..·d : 
:ind it i-; lurthcr 

OR DLR ED 1ha1 the nw1io11 ( OOJ) !(1r summary judgment by <.kli:nd~1111s ·1 he Jackson .. 78 .. 
Condo111i11iu111. I\ 1 P.I Rl..'al!:. I.I.(' and Sl.J Propcn: la11agl..'llll..'lll. 1.1.C is gr.lilted and the t:llmplai11t j.., 

hen:b) SI..'\ l..'l\.·d and dismis.-;cd as to 1hcsc c.kfcnda111s. 

Pl;1intiff com1111..'111..·cd 1his action seeking to recon:r damages for p1..·rsonul injuries she sustained u11 
. \ ugus t 1 S. 20()<) , '' lll'll shl..' "as al kgcd ly caused 1u trip and foll as a result or the elc.:, ·ator mis-le\ di 11g i 11 

the building al 35-50 781h Slr<..:1..' t in Jackson I k ights. New York (the .. buil<..linµ"). The hui lding. is owrH:d by 
dd;.·11dant The Jackson .. 78 .. Condominium (the: ··owner .. or the ··Condominium .. ) and managed by 
ddi:11<la11t SL.I Propeny Management. LLC c-·sJ.J Mmiagcmcnt"). 1 Ddcndunt Al I Borough Ek\'utor. LI .(· 
("1\ ll Borough .. ) had the contr:rcl to maintain the subject elevator. Gotham Ekvator Inspection. Inc. entered 
an agreement \\'ith the Condominium· s disclosed agent (not a party herein) as the third-part) conlractor to 
\\ itness !he mandated annual i nspec1ion kn<)\\ n as a Category I or EL V 3 inspection and lcst.1 Ch arks 
Miraglia ("Miraglia .. ). an elevator mechanic at Gotham.\\ itncsscd the Category I inspection. 

In the complaint as amplified by the bill of particulars. plainti ff alleges she !rnstaine<l serious injuries 
as a result or the defendants' negligence. The complaint docs not <..lifferentiate bc1wccn the purportedly 
negl igent acts <.:{1111mitted bv each defendant but sets forth as to all ddi:ndants allegations \\'hich include: 
negligent O\\'nership. management. operation. maintenance. control. inspection and repair of the de\'ator: 
pcrmiuing !he clcrntor to become and remain in disrepair thereby creating a trap-!ikl: condition: and foiling 
10 rnakt: pmper and timely inspec:lions of" the elevator. Plaintiff al leges both actual a,HJ construcli,·c nolice 
or the: mis-level ing ba~cd on !he defendants· regular and continuous presence at the hui !ding prior to the 
suhj1..·ct incident. Plaintiff also n.:l ies on the doctrine or res ipsa loquitur. 

1111 ~lay I 999 a 111anaµe111cnt agreement for the huilding was cnlcrcd h~l \\t:en /VI P.I 
R1..·alt;.. I LC and the Cnndominium. Leonard Jacob-, \\as the vice president of IP.I Realt~ and 
his 1;uher. . 'idncy .lat.:ohs \\ho passed a"ay in 200-L ''as the president. In .lanuar:-- 2009. the 
fl1llll:lg1..'llll'nl C:OlllJ1<111Y 1..·han~L'd 10 ~( J i\fo11ag1..'llll..'1ll. Ill°\\ hit:h .Jacobs j.; till' pr1.''-itkl11. \\ ilh th~· 
duties and rt:sponsihili ties Sl..'l f"orlh in !lie :-Via: j ()<)<) agrcerrn:nl l\.'11Willil1~ till' sallll.'. 

·~l'C:l ion 28-:)()-Ul. l oJ' lhc ,\dmin istrali\'e ( 'mlc . captioned . .. lnspecl ioll and test in~ 
entities:· prO\ ides. as pcrtinenl. that "l tlhc r1..·q ui red period ic: lcle,·att11·j i11 spec1io1b shall bt: made 
h: llil· tkpartnwnl jol'huildingsj. c.\n:pl 1liat 011e i11s1K~ction and test li.>r elc\alor.., .111d c:-.culat\lrs 
... 11:111 he matk bct\\1..·1..·n .lan11:1r~ lirst and lkc1:111her thin:-fir:-.1 of each :car 011 lwhalrorth1.· om11:r 
b: ;m .ipprO\ cJ agl..'11c: in acctirdanec '' ith this l'l)de ;111d \\ ith ruk:.. promulga1cd h: the 
wmmission. Required in:-.pcction and tests perti.mned on hdwlr of the 0\\111.·r -;li;ill ht· pafor111ed 
h: :lll appnn·cd agenc:-- in :l<.:t:ordancc \\ ilh rules or the department <llld \\ itnes-;ed h:-- a appro\ l'd 
'tgenc; not aniliatcd '' ith the one performing till' test .. (/)e/ I 'a/le 1· Ft~jitec. ~II 1-l \\'I. 127<>7:\-l 
J ~up Ct \JY ('l)llll l YI- 20 1-t Slip Op 30n 1 J l :1i. 
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In its <lllS\\l'r LklcnJant < io1ham Ek\ ator lns1x:ctio11. Inc. ( ··(iotham") dcni1.·s li~1bili1:-. asserts 
:1llirn1a ti,·e Jdc11scs ;md i111crpnscs ;1 cross c laim against i1s co-th.:l<.:nda111s seeking cnntrihllliPn and 
i11dc11111ificalion. Simil:trl:-. in their combinl.'d anS\\'CI'. ddl:ndants ;\-IJ>.I R..:alty. LU' ("i\IP.I Rt.:ah:- .. ). Sl..l 
:-. Janagcmcnt and thl..' ()\, nc1· tkn:- I iahi I ity. assert arti nnal i \ L defenses and i ntcrpcbl aoss 1.'.lai m:-. .1gai11sl 
de knJan1s ( iotham .. \II Borough. and ConJt1 ll nils. I .. P. seeking Ct)l\tri hut ion. <.:ommon-lm\ and contraclll<il 
intkmni fie;llio11 and dal1la1!l'S li.>r hn.:al'h or conlr<tt:l in failing \ I) prn..:un.: insunrnl..'c. I )isl'l)\ er:- ha-: b1..·c n 
crn11pkt1..·d and the notl' lll" issue lill'd. ! he ins1;111t 111otions for surnmar::, judgmcnl ensul'd. 

In support or its motion. <intham submits. among olh..:r documents. lht.: pk:1di11gs. deposition 
lr<.11 lsl· ri pis aml l' kva h 11 :-.l'I'\ ic..: agrcl' 111l.'nb. I 11 add i lion to the same t r~mscri pls and ~It ic umcnts. the 0\\'lll'r. 
i\•IP.I Realty and SL.I Management (ht:reinaf'ter the "Movants". when rckrreJ to co llective!:) submi t n (' !) 
\\foch l:Olltai llS Slll'\'~·i I lance f(lotage or the ek\'al(.)r from the <lay of the al lcgcJ accident. a work orJer dated 
.lune I 9. 1009 and an expert aflid<n it. 

Plainti JTopposes the motions. arguing that the test imonial anJ docu111enlary evidence submitlcd raise 
material questions or foct requiring a trial. In opposition. plaintiff relies on her own deposition testimony 
as \\T I as her affidavit an<l the afli<la\ its of her mother. Sheila Ball. and an expert. and mnnerous clc\·;11or 
s1.:rvice and mainten<.1111.:e documents. All Borough has noi oppo:-;c<l the motions and has not suhmi Lte<l a 
contemporaneous motion for relief. 

The following is gleaned from the expert anidavits and deposition of Miraglia. At the time of 
plaintirt~s alleged accident. the building had 0111.: singk-spced. alternating current motor with a shaf'l <loor 
\\hi ch is manually opened to enter the cab. Such elevators arc stopped by a brake and do not contain 
1c,·cling d..:viccs or have a level f'unctioning. The slopping accuracy is variable and detcnnined by such 
factors as the weather (i.e .. temperature and humidity}. the amount of \\'eight in the elevator. the <lircction 
t)flrn\'l'I. the elevator's usage. adjustment of its brakes and regular maintenance. In the type of elc\'ator at 
issue. a difforentiaJ or l\VO to three inches in the le\·c] bct\\'een the cll:vator and the floor on which the 
l'lt:vatt11· stopped is within normal limi ts. 

l'laintiff tcstilied that on the nigh! of the ac..:1.:idcnt. al approximate!) I 0:00-1 O::lO pm. she." ith her 
2-: c<ir old daughter and mother. enlcrcu the building and procet:ded to the ..:k\'ator in the lobby. Plaintirrs 
111other pu lled ope11 tl11.· door to the elevator and wa lke<l in \\'ilhout incident. l'lai mirr l(lllowcd her 111othn 
rnrrying 111.Tdaughtl'r in ltLTar111s and as she L'lllL'l'l'd the elcv;nor tripped and li:ll into her nmlhn \\'ho r;111gh1 
hLT. Plai 111 i ff testi lied that before the clc\·ator door closed. she lonked lo see\\ h:1t had c:1uscd her to !rip. :md 
nbSC.:J'\'Cd :t lhrl'e- ttl ft)llt'-illl:h di f'fi:rence hl't\\ ...:Cll th\..' floor or thl' dt.:\'ator <llld \h,..: floor uf tliL' Jubb\. 
l'lui11tiff. IHl\\e\·er. admits tlrnt shl..' did not r1.·p<ll·t her accident to <lll\ or th1..· dek11d:111ts ur their 
i'l' pr1.·se11 Ill Ii' \:s. 

\liraglia testified that he \\<IS the \\·i tncss for the Ci tcgory I inspl'<.:tion an I tcst nn tht.: sul~icct 
l.'11.·\ <1L111· rnnd11c1~·d 1 rn. \ ugw.;I 12. ~()()<). .\Ii rag! itt ll..'sti fied that I CJ) Fk' all ll' (not a pa ·t~ herein) performed 
the i11sp1.'t'tiu11 and test. lbsed on 1\lir:1g.lia·s les1i111on:-, tlmugh deficiencies \\l.'I\! l(1und. Jhllll' impa<.:ted or 
effected lc\'Cli nµ of the de\ ~1101' . .\ JiragJia ll'Stifi1..•d that had thl' Ck\'CltOr 'ih(l\\ n signs nr lllis-kn•ling. h~· 
\\(1tild h;I\ l' takl'll it (Ill[ or -..~T\ icl'. I k abo h;sliril.'d that th1..· ek\ d((lr \\<.IS !!i\ <.:II <Ill lllbatisl'a<.:tUI\ r;still!!. hut 

~ . . 
l'\'1laincd upon qul'stio11ing that an:- \ iolation ura categoryordl'liciency in a de\ ice lis tl'd Pll thc ( 'ak·gt1r:- I 
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l'L'j10rl m tC'st. ..:\'\..'ll a light bulb being out(\\ hi ch nnc \\as). \\ould warrant an u11s<lli~foLll'I'): thus. SlH.'h rnting 
did llol equak lO till' -;afi.:ly of' an L'i1..'\<llO r. l\li ragliu l'urlh..:r IL'Stifi..:d that <l hiµ is required lO bC' lll'1itllai11cd 
in the de\ a tor motor room in'' hi ch tn document dates of' inspections and 111ai111cnan<.:e pcrrormed . The log 
\\:IS l'OI in the 11Hl\l)I' l'O(llll or presl..'nted lO :-.lirag.lia on the dale or the Category I in...;pe<.:tion. and sud1 
\ illlatioll \\<l'i a basis ror lh\..' uns:llisfoctory ratinµ. 

The complain! as asserted against Cio1ha111 must be dismissed . .. IA I eomractual obligation. s1a11dinµ 
:don..:. \\ i II genl·ral ly not g.i \ c rise to ton liahi I ity in fo\'or or a third party .. (/:'spi11a/ 1• .l!e!Pille S11oll' Co11trs., 
luc. . 98 Y2d 1.V>. 138. 7-t<i NYS2J 120 l2002J: \'ee Qui11011e\' 1•Ci~r<d'/\'. L 10.5 .\lrhl 932. %3 '\J\'~.:?d 
3 70 I 2d I kpl 20131 ). Th er..: are thr1..·e exc..:ptions u11dcr \\ ith a dut: or t.:uri.; to a l\Oll-U>lltr<1l'li11g third p:trt; 
ma\· :1ri -;c: 

( 1) \\here the contracting party. in failing lo exercise reasonable care in the execution of the 
contr:Kt. creates an unreasonable risk of harm to others. or cxaccrhatcs that risk: ( 2) where 
a plaintiff dt:trimentally n.:lies on the defendant's continued performance of a ..:ontructual 
obligation: :rnd (3) where the contracting party comprehensivdy agrees to assume and 
displace the prom iscc · s sa lcty-rclatcd obi igalions I internal quotation marks and citations 
omilled I (E.\JJi11a/ 1• Mefrille S110111 Co11trs., Inc . . supra). 

Miraglia testified that he only \vitncsse<l the Catc.:gory I inspection and tcsl conducted by I.Cl) 
Fkvatnr nn /\ tll!ll'-'I l ~- 2009. /\s a mere witnessin!.! a!:!cnt. Ciotham cannot be hdd t<' have assumed a dutv 

~ ~ - -
to plaintiff as clearly nnne of the three !·:spinal exceptions applies (see Q11i11011es ,, City of N. Y .. . \upra: 
Ba11er/ei111'.~·ahiatio11 A rmy. 74 /\l)Jd 851. 805 NYS2d 2 l 5 J2d Dept 20 I 0 !). In opposition plaintiff docs 
not raise an issue or fact. and docs not address Gotham ·s motion. Any claims for indemnification asserted 
against (io1ha111 arc also summarily dismissed as such a claim cannot stand indq'cndcntly of potential 
liability or the indcmnitor (see Stolte ,. Williams. (,.f NY2<l 639. -ms I YS2d .. e 1198.f IJ. Thncl'ore. 
(iotham ·.,motion is grant..:d. 

;\ s to tllL· motion hy the Movants. as an initial malter. the court has not consitk ·ed the CD containing 
the sun cillam:c footaµc. /\ \·ideotapc may he authenticated by the testimony of a \\'itness lo the rcrnrdc..:d 
C\1..'lll". or of ;111 operator. installer or maintainer of' the equipment that the \'ic.kowpc accmatcl~ rcprescms 
th..: subject 111:1t1er dcpictl'd. Tl..'stirnon:. expert nr othcn\·isc. nwy also est:1hlish that ti \'ideotape accur:HL'I: 
ll:prc..:sc11ts '' liat "a" h..:J(1rl' the 1.:am1..·ra. Furthermore.··[ c ,, idcncc ~:stahlishing the chai11 of' rnstnd: 111' thr 
\ i~b>1.1111.· 111:1: :H.ldi1i"11all: hulln.:ss its authcnticit) and integrity. and c\·en ;tll<m for at"Ccpt:1bk inkr1..:rn:cs 
t1I rea.-;01whlc an:urae: and frccthim from tamperinµ·· (People 1· l'atter.wm. 1J3 \JY::'.d 81 ). 8.f. h88 Y\2d IO I 
1 J<)l)<JI: lfrud 1· Ulem·ille .\'at'//Jl/11k. 2() t\])1d ~08 . .f()(J. 7<)() NYS2d 78 J~nd Dept 200)jJ. 

I kn:. thcrL· i.., no .1LLemp1 h: the \hl\ants w lay an apprnpriate L'\ id..:ntiar~ f'H111tlatio11 li)r tk ('f) 
1..·1111tai11ing the 'llncill.1111..·c l~H>tagc. ·1 he artinnatitln of \lmant'i. C<lllll"t'I dc-;crilw.., l· \hihit 3 ;1'> :1 di-;c..: 
cunt:1ininJ:. \ id..:o from th<: interinr of' the sul~jccl ck\alor and stati.:s lh:11 plaintiff can he l•hscr\l·d L'lllL'rinl-'. 
the de\ :tlllr at approxi1ll:llci) 19:02:).) Oil the d.1~ · nr the inc ident. ' J h..: <.tninll:llion. : lO\\C\ LT. do1..·s 11\ll SCI 

funh the h:i'ii...; J()r <.:oun-;cl ·:; k tHl\\·kdge. alld the Mm ants· papers do not contain an~ 1Hher S\\ nn1 s1<11L·111e111s 
pertaining to the l ·1) and ib contents. 
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It i-; \\di -;1:ukd that liahilit~ for an ch:rntnr d1:kct. ,,·hcthcr it be impnscd upllll the lnYn<.:r or the 
m:ina~ement company. is premi-;cd upon pritir <l<.:tual or construt·ti H: notice of th<.: dd~:<.:t I Roger.\ 1· 

Dorchester .·h '.w>cs .. 12 , Y2d )) "l. 3-l-7 , YS2d 22 119Tl I: Tucci 1• Starrett Ci~r. Ill e_· . . 97 AD.ld X 11. lJ.f1J 

;-., YS2d -l- 1 l) I 2d I kpt .2012 1: Cilinger ,. A rditi Real~r Cm11 .. 77 1\ !Xkl 880. lJ I I N YS2d 75 12<l I kpt 20 1 O I). 
I f'thc propL'rlY 0\\ ncr hires an dc,·ator rnmpany to main tain the ck\ ators. li:1b ili1y can be found aga inst tile 
1 I\\ lll'l'S or lllanagi ng agl.!11IS i J"thc~ rl't:t:i \ t:d IH)lit:c () l'a ddi:t:l anJ faj kd lO not j r\· tlh: ck\ al or CllllljJ<lll) al"hllll 
it ( Ci/i11geri·. f rditi Real~r Co111 ... \llf>rc1: Oxenfeldt 1· 22 N. Forest .. t l'e. Coq; .. .10 1\ 1)1J 19 I. 816 \! YS2d 
'<i.' l~d lkpt 200()1). I kre. the ~10\ants L'stahlished. prima foeie. that they neither created rwr had acwal 
I 1r L'IHlSlrtll:ti \ L not kc orthL' subject ek\'alor mis-k\'d ing (.\<'I' Sall Andres ,. 1254 .\"/1er111t111 A l 'l!. Corp .. 94 
.\D3d 590. lJ-l-2 NYS2d 10-l I lsl D...:pt 20121 : St't' gc11er£t!~r Kall'ka 1· 135-55 35t'1 Real~r. LLC. U9 l\D:;d 
ri77. >I NYS>d 17> 12d Dept 20 161: tf Ur111a11 \•S & S, LLC. 85 /\ Dld 897. 925 \JYS:?.d 186 l:?.d Dept 
201 1 I). The representatives deposc<l on bchal fof SI ,.I Management :.ind the Owner cal h tesli ficc.1 that he was 
1wt :.\\\arc of any defectin.: condition and did not have prior actual or constructi\'c notice of the subject 
ekvator mis-le,eling. 

Spl..'ci lic:i lly. Leonard Jacobs. the president or Sl.J Management. tcsti ticd that SU M;ma!!etrn.:nl 
handks the day-lo-day opcrntio11s of lhc build ing and reports to the Owner. l'he duties or SI.J 
~ lanagcmcnt · s employees. as is relevant hl.!1-c. consist or performing rl..'gular inspections at kast once a \\'eek 
of the common :m:as which indudc the clc,·ator. The elevator inspections are for cleanliness and to ensure 
tlwt it is \\'Orking. /\ny maintenance or service issues disCO\'l.!red durinµ a weekly inspection arc reported 
Ill the huilding supcrintcmknt or porter. and the elevator service/maintenance comp<lll). Jacobs also testi lied 
1h:.it fo r the year prior to the alleged accident he was not aware of any complaints l11' issues regarding the 
elevator mis-levl.'l inµ. 

The superin1cmlcnt of the building. 1ilton Rivera. \\'ho is employcc.1 by the O\\'ncr. testified that he 
mspl.'ctcd the building. including the elevator. l\\'icc a day sc,·cn days a 'vcek. Rivera also testilit:d that 
during thl.' tlmx yl.'ars prior to the a lleged accident. he never obscr\'cd the l.'lcvalor mi~-levcl in the lobby or 
nn a11:1 other floor. never received a complaint n:g.arding the elevator m is-leveling. and was never advised 
ul' any accident occurring in the de\'ator. Simi larly. thL' porter in the bu ilding. Fausto Que1.ada. also 
employed by the ( hvnl'r. test i tied that he uses the eh:vator every da~ and has nc\'cr t:.\ fK'ricnccd or recci\'ed 
<Ill~ <.:omplaints or mis-kn:ling. 

Rohen Sha\\. llw prc-;ide111 ol' 1\ 11 Ho rough" hu "01-kcd rnorl..' than 10 yl·:irs as .. 111ek,·a1or111cch:111ic. 
\\;ts ~kpuscd n.:g:1rd i11g the mai111i.:11a11cc and SL'I'\ icl.! l'r the <>u l:iecl ck\·~1tc 1 r. Sh:t\\ ll'Stilicd thL' -;uh.il.'l'l 
dc,:1tnr \\as p:1rt Pf his rno111hly n1utc:lw\\·cn.:r. he did 1101 recall datcs nf i11spcclio11s 11r rnai1111.:n<111cc :ind 
\\;1..., 11111 ll\\lll'l' nl· any documc11h to'' hich he n111ld rL'll'I' to rdrl..'"dl hi~ rl.'colkction . ha" tl.'stilicd that thc 
dl'\ ;llor !lleclianic" at \II Borough did rwt use a check sllL'cl .,,·hen inspec1i11g or sen ici1w. an de\ :Hor. but 
" l.'l lllrth the rnsllll11 and practi<.:I.' i111pk111cntl..'tl b;. him :1ml mcchanic-., l)l"thc cnrnpan:. I k alsu 11.'slificd th:tl 
;r tic~L'I huok \\;ts u-;l.'d lo !.!t:neratl.' \\tH'k l)rtkrs to sen icl.' and m:iintain all L'k\'alor<> .\ltholl!!h Sh~m l'.<1t1 ld 

~ ~ 

onl~ lL'stil:' as tP ,'\1 1 Bl)l'Ollgh · s usua l custom and pr:1c ticL'. hL statl'd thill ii.during an 111..;pec1in11 thl.' ck\ :itnr 
111i-.,-kh·kd. adjust1111..'11ls \\ould hi.' madL· or p~1rts replaced immediately: the pruhk111 1 \ot1ld not be ig111>rL·d . 

111 oppu~itio11. plai111i ff foiled lo r:iisL' an i:-t~UL' 01· f~tcl a~ to \\ hi..:thcr the \ h1\i 1111-;" had l\lllicc 11f tile 
alkµL'd dekc1. I lie ''ork tidcts proffered '' hieh slHm 1hat thl.' de,·awr prL'\ inu-.,1) mis-le' ckd arc 
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insu ffo:icnl IO raise an issue nr fact in light Miragl ia. s test imony that the c!C\'ator did not mis-k,·cl during 
tht Cmcgor~ I i nspct:t ion conduc!cd three days prior to plainti n-s al kged accident. Plainti 1r s assert ion a11J 
that \),. her nwther·s that they \\ere told by their rdati\·e. and hl'ard other occupants or the building 
rnmpbi11ing about thc clcvator mis-leveling is hearsay and thus i nsunicicnt ah inc to defeat su11111rnr: 
judµmcnL (San /111(/res l' I 254 Sherman r fre. CmJJ .. SllJJ/"(/: Stock I' Otis f.:t. Co .. 52 /\D3d 816. 861 N\'S2d 
722 j 2d I kpt 2008 !). I lcr mothcr· s uss1.·rtion that sl11.· observed the clc\"<ttor mis-kvcl in tile pas! also foib 
tu raise an issut: of fact hccause she admittedly did not repo rt her obsen·at ion to the Ownn. SL.I 
Man~1gcmcnt or n:prcscntaiives (see Narvaez 1· New York Ci~1· l/ous. A utli. , (>2 /\D3d ..J. I 9. 878 NYS2d 72..J. 
j lst Deplj. /I· denied!> Y3d 703. 886 NYS2d 366 12009 1: cl Urma11 vS & S, LLC. supra). Further. the 
affidavit b)' plai11tifl~s c:\pert dated December 22. 2016. ovcr seven years uficr the alleged incident. is 
insufficient to raise an issue or fact (Sau Andres v 1254 Sherma11 Ave. Corp .. supra: .Stock v Otis El. Co .. 
supra). 

The doc.:trine or res ipsa loquitur is not applicable to the Movants because plaintiff foi led to 
demonstrate that bcr alk!gcd accident was one that would not ordinar ily occur in the absence or someone's 
neg.I igl.!nce. or that the Movants had e:\cl usi ve control or the elevator (Tucci l' Srarrett Ci~r. Ille .. supra: 
ft1eza v 509 Owners, LLC. 82 /\D3d 426. 918 NYS2d 78 l2d Dept 20 I I j). 

/\ccordi ngly. the motions for summary j udgment arc granted. 

Dated: g -g - 1'1 -- - - ---
/\ .J.S.C. 
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