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Shon form Order 

SUPREME COURT - STATE OF NEW YORK 
f/\S PART I 8 - SUFFOLK COUNTY 

PR E S EN T: 
HON. HOW ARD H. HECKMAN .JR., J.S.C. 

---------------------------------------------------------------X 
WELLS FARGO BA.~K, N.A.. 

P 1aintiffs, 

-against-

ANTONIO FA lTIZZO. 

Defendants. 
-----------------------------·-----------------------------------X 

INDEX NO.: 19736/2011 
MOTION DA TE: 04/25/2017 
MOTION SEQ. NO.: 004 MD 

PLAINTIFF'S ATTORNEY: 
ROSICKI, ROSICKI & ASSOCIATES. P.C. 
2 SUMMIT COURT, STE. 30 l 
FISHKILL, NY 12524 

DEFENDANT'S ATTORNEY: 
THE RANALLI LAW GROUP, PLLC 
742 VETERANS MEMORIAL HWY. 
HAUPPAUGE, NY 11788 

Upon the following papers rwmhcred I to 29 read on this motion : Notice of Motion/ Order lO Show Cause and 
supporting paper;-1.:.ll..; Notice of Cross Motion and supporting papers_ : Answering Affidavits and supponing papers 24-29 
Replying AOida' its and supporting papc::rs _:Other_ ; (and after hearing counsel in support and opposed to the motion) it is. 

ORDERED that this motion by defendant Antonio Fattizzo brought on by Order to Show 
Cause (Ford, J.) dated September 6, 2016 seeking an order pursuant to CPLR 2201, 3025(b), 5015 
& 6301 & RPL 282: 1) permanently enjoining the sale of the mortgaged premises; 2) vacating the 
Judgment of Foreclosure and Sale (Gazzillo, J.) dated May 11, 2016 and the Order (Gazzillo, J.) 
dated October 30, 2015 granting summary judgment against the defendant; and 3) granting leave to 
serve and file an amended answer is denied; and it is further 

ORDERED that referee is directed to forthwith reschedule a foreclosure sale of the 
mortgaged premises and to notify all appropriate parties. 

Plaintiff's action seeks to foreclose a mortgage in the original swn of $417,000.00 executed 
by the defendant Antonio Fattiz:.w on January 3, 2007 in favor of Wells Fargo Bank, N.A. On that 
same date the defendant also executed a promissory note promising to re-pay the entire amount of 
the indebtedness to the mortgage lender. Defendant fattizzo defaulted 'in making timely monthly 
rno1tgage payments under the terms of the original note and mortgage since November 1, 2009 and 
continuing to date. Plaintiff commenced this foreclosure action by filing a notice of pendency, 
swnmons and complaint in the Suffolk County's Clcrk·s Office on June 20. 2011. Defendant 
Fattizzo served an answer on June 28. 2011. 

Court records indicate that plaintiff submitted a motion for summary judgment and for the 
appointment of a referee which was originally returnable on February 27, 2014. On August 22, 2014 
defendant filed a consent to change attorney dated August 8, 2014 with the Clerk' s Office 
substituting defendant's present counsel as his attorney. Defendant thereafter served a motion 
seeking leave lo amend his answer made returnable October 20, 2014. Both the motions were 
adjourned until submission on November 20. 2014: plaintiffs motion was submitted without 
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oppo-;i1ion \ 1hilc Jdt:mlun1·-; molion v.a~ opposed by thl.! plaintifL By shon form Order (Uanillo . 
.I ) d<Hl'.d De :emhl'.r -L 2014 both motions were reli:rn.:<l to a hcaring/scllll'.mcnt contcrencc to he hd<l 
un h.:hruar) 4. 2015. Court records reflect that a l(m:closure settlement confcn:m:c \\'as held on that 
datc and the action \\U~ marked --not settled ·· 

l~y ->hort form ( >n.kr f(ianillo. J. ) dated< ktohcr 30. 20 15_ plaintiffs unopposed summary 
1utl~rnen1 1111)tion was granted. On the same date /\cling. Supreme Court Justice Gazzillo signed an 
C )rc.Jer submittcd by the plamtifT appointing a rdcr...:c to compute the sums <lue and owing to the 
plaintiff. PJ.1in1itrs unopposcd motion seeking an order confirming the referee's report and for a 
1udumcnt or foreclosure and sale wa.<> !.!ranted lw Judgment of Foreclosure and Sale (Gazzillo . .I.) - ~ ., -
dated May 11. 2016. I he foreclosure sale scheduled for September 7. 20 16 was stayed as a result or 
this Order tr Shov. C.1usc '"'hi ch \'vas submitted th1.: day hcfore the scheduled sale on September 6. 
20 I() . 

I klcndant's mot ion seeks an order permanently staying the sale, vacuting the Judgment or 
Foreclosure and Sale and the Order gnmting summary judgment, and granting leave to serve an 
amc11<.kd answer. lkfendant claims that his prior counsel failed to respond to the plaintiffs 
summary judgment motion and failed to appear on his behalf at a September 23. 2011 CPLR 3408 
court settlemcnt conlc rencc. lkfcndant claims that even though his current allorncy appeared for a 
h:hruar)' 4. 20 I: court conference. /\cling .Justice Gazzillo· s Orders dated Octoher 30. 2015 granting. 
plaintiff s st mmary ju<lgme11t motion were never served upon counsel. nor were plaintiffs motion 
seeking a .luJgment or Foreclosure and Sall! and the not ice orsak scheduling the foreclosure sale for 
September 7. 2016. Dt:lcndunt claims that based upon plaintiff's failure to comply with the sl.!rvicc 
requi rements or those Orders and the Judgment 01· Foreclosure and Sale. each must be vacated. 
lkkndant cuims thut he should he permitted to serve unamended answer to include additional 
ai'lirmatiw del~nscs and a counlerdaim alleging: I) the mortgage lender's fa ilure to serve and tile 
-;1atutnry notices as required pursuant to RP/\PL 1303. 1304 & 1306: 2) plaintiffs lack of standing 
anti cap;.t<:it) to suc: 3) the pendency or a prior foreclosure action at the time this action was 
commcnccd 4) plaintiffs prcJatory lending practices as the loan may constitute a .. high-cost .. 
mnrtgagl'.: and 5) defendant· s right to he awarded attorney's ti.:cs pursuant w R Pl. 282. 

In nrposition, the plai11ti1Tsuhmits an attorney's al'lirmation and argues that the dcll.:ndunt"s 
motion mus1 he denied in its entirety since the detcnd:mt has foiled to provic.k any reasonable 
l'.Xplanatinn for his default in llpposing the initial summary judgment motion. and since no legal basis 
l''\i~l" to pcn1it thc dcfondant lo file an amended ans\\ er alter his original answer \\as stricken hy thl' 
< ktohl·r 10. 201 5 < >rtk r. Pia inti IT also clnims that dcli.:ndant has )11'<1\'ided no l'.'\CllSl' for delaying for 
mo rt· than threL': cars in seeking. lean: lO amend hts answer (''hi ch includes proposed defenses he: 
could hm c i icludl·d in his .lune: 28. 2011 a11S\\CI') and for delaying. in excess of' t\\O more ycars in 
sed.ing. lean.· lo a111~11d his stricken <lllS\\'L'r tn indmk additional artirmatiw dcli.:nses and a 
cou11tcn.:lai111 not included in his proposed /\uµust 11. 2014 ans\vCr and not submitted as an ex hi hit Ill 

thcsl' moti(11 1 papers. * I 
"'I- In the Ill Hion papers submillcd by the defendant in suppon of tht: Orckr to Show Cause. dcknsc 
l'<lllll~l.!I allutks lo additional anirmati\'C deknscs .ind an RJ>L 282 counterclaim but docs not <1ttach a 
.. ,,r P'''~·d .!11'. " \~;-.. ·ri1l' 1111.11i ' :::.;eek~ .u: '\!"~er ~r:nting ddi:ndant .. l\\•::;t; da: s·· •n !i!.: an :11::l'l't!;:,1 
.m·mcr ''ith counterd aim. I he onl~ ··proposed anS\\cr"' incluued in his papers an: a cop~ of'his 
prnptised \ l gust I:!. 2014 llllS\\Cr. 
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I h.:fondam ·s motion asserts nx1uests for relic.: ( includim.!. stavinc the foreclosure sale. vacatirn.! -- .,, .... '-

thl' .ludg nent of Forcdosun: and Sale. wmpclling a tkcision or his previously suhmitlcd motion. anti 
granting him leave to serve an amended answer. Implicit among his requests (although not slated as 
part of tl·e written appli1.:ation) must he the additional request f'or an order vacating the October JO. 
2() 15 Onkr ((iaz:tillo. J.) granting summary judgment in fornr ol'thc..: plaintiff sinct.: that Order 
strud. ddi:ndan1·._ answer renckring moot any rt.:qut.:st fo r kmc to amt.:nd his answer. That 
summar~ judgment motion was submitted without opposition from the dcl"cndant on ·ovcmbcr 20. 
21l 14. m11rL' than lhn.:c months alter present counsel was suhstitutcd as Fatt izzo · s attorney on /\ugust 
8.2014 

Based upon these circumstances th<.! issues presented arc: I ) whether the October JO. 20 15 
Orders granting summary judgment and appointing a rekrc<.: to compute the sums due and owing to 
the plaintiff must h<.;: vacated: and if so 2) whether the dcfondant should be grantcd leave lo serve an 
amended ans\vcr: and]) whether the May 11. 20 I 6 .Judgment or Foreclosure and Sale must be 
vacated and the foreclosure sale be permanently stay<.:d. 

With respect to the lirst issue. a pulty seeking to vacate his default in answering a motion is 
required to provide a reasonable excuse for his default and to demonstrate the existence or an 
arguably neritorious defense (see Huxene Di f,oren=o. Inc. v. A. C. Dull on J,11111her ( 'o .. 67 N Y2d 138. 
50 I f\:YS2d 8 ( 1986): /Jeutsche Bonk .\'atimwl frust Co. \'. (/u/ierre::.. I 02 /\D3d 825. 958 NYS2d 
-t72 (211

J l>ept.. 2013): l l. S. Hank. N.A ''· .'-1'a11111el. 138 AD3d I I 05. 30 NYS3d 305 (2"'1 Dept.. 2016)). 
In this case. the fac ts arc undisput~d that the dcfondant has no rational explanation for bis failure to 
submit ti1m:ly opposition to plaintiffs summary judgment motion. Defendant's aCJidavit concedes 
this dclault v. ithout any cxplm1ation or excuse for it. Defendant's affidavit states the following: 

"'29. Plainlilrs current counsel made a motion for summmy judgment to lx: granlc<l 
in their favor and against me. \Vhich was returnable on 1:cbruary 27. 20 14. 

:\ . Because.: a copy or that motion was mailed to my home. I contacted /\dam 
(iomt.:rman. I ·:sq. about it shortly after receipt or same. 

J~. /\dam ( iomcnnan. bq. advised me that he would take care nf everything and 
tlwt I should not worry. 

J( .. ~ t~· i..:t11Tcn1 allorm:y jprior ro his 111ulffWki11x to re1>rese11l 111<'/(italics added) 

rl'lricvcc.I a copy of my Ii led answt.:rs in the two respective..: foreclosure cases. 

3~. l lpon further investigation. I became ll\\are of th<.! foct that contrat") Lo till' 
as:-.ertion or Adam Ciomc..:rman, 1-:sq. ··1hat he \\otild take care nf things on my case·· 
that he faikd to respond at all to the plaintirfs motion scekinµ summary judgment 
in 1 hci r 1~1 \'lll" and aga i nsl me. 

:w. I then rit(/lics uddcdJ rctainc..:d rnrrent counsel to represent n1c in this case:· 

Hascd upon this S\\Orll admission incoming counsel \His. in fo1.:1. retained b~ ddcndant 
Fattin.o ror the c;.;pn.:ss purpose of opposing plaintilrs summnryjuclgment motion which lh<.: r<.:rnrd 
:-hnws that he l~1ilcu to do. There is no rational explanation for this default. given these undisputahk 
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lacl!'>. 1ogcthcr with 1.kli.:ndant's furthc:r testimony ol'dcfenst! counseJ"s countless hnurs of l.!Xhausti\c 
lllve-.;tig< lion <md rest:!arc.:h dc\'Oted to this f<.)reclosurt! action. coupled with the additional fact that 
counsel did suhmit a motion scckirn!. leavc to amend his client's ansvvcr during this :h month lorn.! - - -
p1.:riod. 1 lndcr these.: c1rcumstanc1.:s no legal grounds exist to vacate /\.cling Supreme Court .Justice 
(la:;,zi I lo · s Oct0bcr 30. 20 l 5 Orders. The claimed foi lure to timely serve those orders on defense 
wunsd mny toll the period \\ ithin ,,·h1ch defendant is permitted to appeal the orders. hut ahscnt a 
-;ho wing or sig.ni fit:ant prejudice docs not provide independent grounds to vacate those orders. 
~orcovcr. since there has hccn no showing of any legitimate cxcuse for defendant's dcfouh in 
serving t mcly opposition papers. the issue or whether defendant has demonstrated an arguably 
mcri loricus de l'Cnsc is i rrclevant (De wsche Bank Na! ionol 1i-us1 Co. v. R 11dma11. 80 J\DJd 651. 914 
t YS2d f 72 (2"J Dept.. 2011 ): Deutsche Bank National Trnst ( 'o. 1•. Gutierrez. I 02 A03d 825, 958 
N YS2d <l 78 (2"J Dept., 2013 ): J)eutsche /Jank .1\lational Tr11s1 ( 'o. ,._ Pietranico. I 02 J\03d 724. 957 

YS2d 868 (2nJ Dept.. 20 I 3 ): 1Vells Far~o Btmk. /\'./ I r. Russell. I 0 I J\D3d 860. 955 NYS2<l 65~ 
(~"J Dcpl.. 2012)). J\s to the mortgagor's application seeking leave to serve an amended answer. 
dcl"cndant Fatti:;,zo · s motion has been rendered moot based upon defendant "s prior answer having 
been stri< ken us a result of thl! October 30, 2015 Order granting summary judgment in favor or the 
plaintiff. 

~'ith respect dclcndanL's application to vacate the Judgment or Foreclosure.: and Sale. delcnse 
counsel merely rcci tes the st<1t ule ( CP LR 5015( a)( I ).( 2 ).( 3 )&( 4)) as the legal foundation to vacate the 
judg1rn.:nt (see paragraph 70). Those statutory grounds include: .. excusable default"( I); .. newly 
discovered evidence'' (2 ): ··fraud. misrepresentation or other misconduct" (3 ): and ""lack or 
jurisdiction .. ( 4 ). Dclcndant docs not. however. provide any admissible factual evidence in support to 
sho\\ that the dcfcndmll is entitled to such relief based upon any or these statutory grounds. *2 
I lnwevcr, defendant does make a subsequent argument that the judgment must be vacated based 
upon plainti 1rs al lcged failure to prove that statutory pre-foreclosure default notices were served and 
ti led as required pursuant to RP /\PL 1303. 1304 & 1306. Dcfcndanc claims that the Appellate 
Division. Sernnd Dcpm1mcnt has determined that RP /\PL 1303 & 1304 defenses may be raised at 
any time. ··even i r the defendant defaulted in answering the complaint". 

Ddcnsc counscl"s oil-repeated phrase (twice repeated in his affirmation ) (cited initially in 
Fits/ Na1h11a/ Bank <?(Chicago,._ Sifrer. 73 J\D3d I <>2, J 63. 8<)9 NYS2d 256 (2".s Dept.. 20 I 0) and 
suhst!que1 tly in Auroro Loan .c...·enices r . ll'cish/11111. 85 J\D3d 95. 923 NYS2d 609 (2"J Dept.. 20 11) 
& CitiMortgage. Inc. ,._ /~·spinal. 134 i\D3d 876. 879. 23 'YS3d 251 (2"J Dept.. 2015). that an 
RP1\PI. 1303 & !JO.+ defense can be ··raised at any time .. is not an accurate statement of state law. 
Although the phrasc·s usage has heco1rn; l"ommrn1-plncc among .. strict compliance" advocates. ils 
applicatio l has restrictions limiting its applicahility hascd upon the prm:edurnl st:11us of the 
l'on:closur.: aetion. l·or 1.:xample. a foreclosure Jefcndm1t cannot raise either dclcnst: for the first 
1imc 011 ar11ea l (S<'<' J>/ll/ 1\/or1guge Corp. ,._ Celesri11. 130 J\J)Jd 703. 11NYS3d871 (2m1 Dept.. 
20 15 ): /Junk of':Jnwricu , ._ Borton. 149 !\1>3d 676. SO NYS3d 546 (2"'1 Dept.. 2017): FNJ\J..t 1· 

( 'a11pc•lli. 20 ,\D3d <>21 . 990 YS2d 85<> <2'1<1 lkpt.. 201 -l} ). nor can a defendant assr..:rl such deli.:nsc 
m opposit ion to a motion sccki1H! a judgment or f<.lreclosurc and sale. where the ddi.:ndant has 
*2- Plaintiff t;Oncedes that it foikd to scrv<.: dcll:ndant·s counsel with a copy of the motion scch:ing. ltll 
•mkr ,;on r r•n ing I h .. · n ... ·l(:n.x"" report and Ji)r a judgtnl'nt or fon:closure :111d sale. (ii\ ;.'l': the fa.:: that 
the ckknd mt has. h) submission of thi s motion. been given an nppo11unity tn rnise all tklcn-;cs lo 
such motit•n in this :tpplication. the omission to se rve sha ll dccmcd hannlcss (CPLR '.200 1 ). 
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Jefoultcd and has failed w provide a n.:asonable excuse for his dda ult. In such cases courts rc4uirc a 
showing of a reasonable cxplunation for the defendant's default and even if the dcfondant"s newly 
as~erted RP /\Pl. I 303 & 1304 defenses were deemed meritorious. they \Viii not be considered abscnl 
a sho\\ i11g of a reasonable excuse (see Bunk <d'. Imeric:a ,. AKanrn/. 150 /\D3d 651. 20 I 7 NY Slip 
Op CH-t67 (2nJ Dept.. 20 17)). Clearly. therefore. the RP/\PL I 303. 1304 & I 306 dcl~nscs are not 
.. j unsd1ctionar· defenses which in and of themselves. can be used to vacate a j udgmcnt (s~e U.S. 
Honk. N.:I. I '. Carey. )] 7 /\D3d 894. 28 NYS3d 68 <2"J Dept.. 20 16): />ritc:hard ''· Curtis. I 01 /\ D3d 
1502. 957 \!YS2d 440 (3'J Dept.. 2012)). 

In this case. Acting Justice Gazzillo ·s Order granting summary judgment struck dclendant' s 
answer alter the defendant failed to submit any opposition to the plaintiffs motion. The striking of 
delcmlar t 's answer is the equivalent or a <le fault in answering. I laving failed to submit any 
oppos1t i<•n to the motion and his <tnS\\-er having been stricken. the defendant now in default, cannot 
seek to a~scrl these statutory af'lirmative defenses for the first time in this motion seeking to vacate 
the fon.:closure judgment. particularly in view of the fact he never asserted such defenses in his 
original answer and that upon his default in opposing the motion. all defenses asserted in his answer 
were stri cken. Defendant's motion to vacate the Judgment of l,.orcclosurc and Sale (Gazzillo . .J.) 
da1cd May 11. 10 I 6 must therefore be denied (see Bank o/Americ.:a 1•. Agarwal. supra: I !SBC /Jank 
U.'i'A. N.1f. \'. Clayton. 146 /\D3d 941. 45 NYS3d 543 (211

t1 Dept.. 2017)). 

r:;nally. with respect to defendant 's request for injunctive relict: the law is clear that to ohtain 
a preliminary injunction, the moving party must establish by clear and convincing evidence: I ) a 
likelihood of suceess on the merits: 2) irreparable injury absent injunctive relief: and 3) the equities 
balance in the defendant's favor (Nohu Next f)oor. LLC v. Fine Arts I lousing 111c .. 4 NY3d 83<). 800 
NYKS1d 48 (2005): '/..oller '" /!SBC 1\t!ortga~e Corp (USA). 135 A03d 932. 24 NYS3d 168 (2"J 
Dept.. 2016): Chase Home Finance. !JC'" Cartelli. 140 AD3d 911. :n NYS3<l 15 (2nd Dept... 
2(ll(l)). Lis clear that the defondant has been afforded temporary injunctive relief as a result of the 
stay imposed by the Order to Show Cause which has delayed the sale of the premises in excess of a 
year. No basis exists to further delay th<.: sale based upon the defendant's continuing default in 
making mo11gagc payments for nearly the past eight years and since there has been no showing hy 
clear and convincing evidence of the defendant's entitlement lo continuing injunctive relier. 

/\ccordi11gly uclcndant' s motion is denied in its entirety. The n.:lcrce is directed to forthwith 
reschedule the sale and to notilY all appropriate parties. 

Dated: , \ t gust I 0. ~O I 7 
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HON. •!O,'/.\~~!) l' ! '~CK MAN. JR. 
.l .S.C. 
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