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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 8

e X
HEMANT SHAH and VARSHA SHAH, DECISION/ORDER

Plaintiffs, Index No.: 156305/15

-against- ' Motion seq. no.: 004-008

20 EAST 64™ STREET LLC, TRI-STAR CONSTRUCTION
CORP., URBAN FOUNDATION/ENGINEERING, LLC,

' ABELOW SHERMAN ARCHITECTS LLC and RA
CONSULTANTS LLC, |

Defendants.
________________________ - —--X

LYNN R. KOTLER, J.S.C.:.

Plaintiff homeowners Hemant and Varsha Shah (plaintiffs or the Shahs) move (mot. seq. no.
004), pursuant to CPLR § 3212, for partial summ‘ary judgment on their first cause of action against
all defendants for statutory strict liability, and their fifth cause of action against defendant 20 East
64th Street LLC (20 East) for‘ contractual indemnification. Defendants 20 East (mot. seq. no. 005)
and Tri-Star Construction C‘orp'.-(Tri-Star) (mot. seq. no. 006) move, pursuant to CPLR 3212, for
partial summary judgment dismissing plaintiffs’ second cause of action for negligence, third cause
of action for nuisance, and sixth cause of action for trespass. Defendants RA Consultants LLC
(RA) (mot seq. no. 007) and Abelow Sherman Architects LL.C (Abelow Sherman) (mot. seq. no.
008) move, pursuant to CPLR 3212, for summary judgment dismissing the amended complaint
against them in its cntiréty.

In addition, each of the moving defendants also moves for summary judgment dismissing all
cross claims alleged against it, and for conditional summary judgment on various claims for indem-
nification and contribution, as set forth further below.

Motion sequence Nos. 004 through 008 are hereby consolidated for consideration and dispo-

sition in this single decision/order.
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Issue has been joined as to all parties and the motions were timely brought after note of is-

sue was filed. Therefore, summary judgment relief is available. The court’s decision follows.

Facts
The Parties
The Shahs own a landmerked home located at 22 East 64th Street, New York, NY (Shah aff
dated 1/20/ 17,9 3) 20 East owns the adjoining property, 20 East 64th Street New York, NY (id., §
9). On July 8, 201 3, 20 East retained Tri-Star as construction manager for a complete gut renova-
tion of its property (the project) (Hymowitz aff dated 1/20/17, 997, 9). Pursuant to 20 East and Tri-
Star’s contraet, Tri-Star agreed to “furnish efficient construction administration, management ser-
vices and supervision; to furnish at all times an adequate supply of workers_and nﬁateria]s; and. to
A perform the work in en expeditious and economical manner” (Shah aff, exhibit E, AIA Form Con-
tract, § 1.2). For any part of .the project that Tri-Star would not ordinarily do itself, it would hire
subcontractors (id., § 2.3A.2.1). Further, Tri-Star would hold meetings “to discuss such matters as
procedures, progress, -coordinatioh, scheduling, and statlts of the work™ (id., § 2.3.‘2.4). 20 East
states that it did not perform any of the work on the project, that it did not ertter the Shahs’ home,
and that it was not present at the tV(_)rk site (Hymowitz aff, 9 27-30). F urthef, 20 East claims that it
did not control Tri-Star’s means and methods of construction, and that *“Tri-Star exclusively super-
vised and c'ontrolledthe [pIroject” (id., 99 36, 38).
Abelow Shermen wasthe architect for the project (Shah aff, exhibit E, AIA Form Contract
at 81; Abelow aff dated 1/26/17, § 3). Pursuant to Abelow Sherman’s contract with 20 East, Abe- .
low Sherman was requlred to “monitor the progress and quality of the [p]rOJect and ‘review the
work of [Tri-Star] for conformance with” the plans and specifications for the .proj ect (Donato affir-
mation dated 1/26/17, exhibit H, Abelow Sherman agreement at 3).> 20 Eest and Tri-Star state that
they “did not perform any architectural services in connection with the project” and “did not direct

or control Abelow [Sherman] as concerning the means and methods of the architectural services
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performed in connection with the project” (Hymowitz aff, 7 20-21; Muessig aff dated 1/26/17, 99
17-18).

In addition, 20 East retained RA to conduct a geotechnical investigation “to obtain subsur-
féce data at the site and provide recommendations for design and construction of foundations based
on the data obtained™ (Papp aff dated 1/26/17, exhibit B, RA contract at 2). In retaining RA, 20
East agreed to indemnify RA from all third-party claims “relating in whole ér in part to [RA’s] per-

formance of services on the subject project” unless “the loss, judgment, cost or claim is caused by

the sole negligence of [RA]” (id ; § 3.6). 20 East and Tri-Star state that they did not perform any

geoteéhnical services related to the project, that they did not supervise RA’s work, and that they did
not direct or control RA’s means and methods (Hymowitz aff, §9 31, 33, 37; Muessig aft, 9 20,
22). |

On July 12, 2013, Tri-Star subcontracted with Urban F oundation/Engineefing, LLC (Urban)
to perform excavation and underpinning work on the project (Hymowitz aff, §{ 22-23). Pursuant
to the subcontract, Tri-Star was not to “give instructions or orders directly to [Urban’s] employees .
.. unless such persons are designated as authorized representatives of the subcontractor” (Shah aff,
exhibit F, AIA Form Subcontract,. § 3.2.2), and Urban was to supervise and direct its own work (id.,
§ 4.1.1). Further, Urban agreed to “take reasonable safety precautions with respect to performance
of [the] subcontract, [to] comply with safety measures initiated by [Tri-Star] and with applicable
Jaws, ordinances, rules, regulations and orders of public authorities for the safety of persons and
property” (id., § 4.3.1). Finally,

To the fullest-extent permitted by law, [Urban would] indemnify and hold harmless

[20 East], [Tri-Star], [Abelow Sherman], . . . and agents and employees of any of

them from and against claims, damages, losses and expenses, including but not lim-

ited to attorney’s fees, arising out of or resulting from performance of [Urban’s] work

under [the] subcontract . . . but only to the extent caused by the negligent acts or

omissions of [Urban] . . . anyone directly or indirectly employed by them or anyone

for whose acts they may be liable, regardless of whether or not such claim, damage,
loss or expense is caused in part by a party indemnified hereunder. (id., § 4.6.1).
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20 East and Tri-Star state that they did not perform, supervise, or control the means and methods of
any excavation work (Hymowitz aff, 9 30, 32, 36; Muessig aff, ] 14-15).

Prior to beginning the excavation and underpinning work on the project, 20 East entered
into a License and Indemnity Agreement (License agreement) with the Shahs to provide access to
their home “to inspect it and perfonﬁ work purportedly to protect [their] home™ (Shah aff, § 21).
Pursuant to the License agreement, the Shahs granted a temporary license for 20 East, Tri-Star, and
their workers td enter the Shahs home to perform certain work, protective measures and repairs. in
preparation for the excava'tion (Shah aff, exhibit L, License agreement, § 1). Specifically, Tri-Star
would install bracing and underpinning beneath the Shahs® home in order to protect it from the ex-
cavation (License agreement, 9 3; exhibit A, Scope of Work). Tri-Star would, during the construc-
tion, “take all nece_séary and proper measures to ensure the safety of the occupants of the Sﬁah
Property” (id., 9 5). 20 East was required to “use reasonably diligent efforts to complete the Work
and the Protéctive Measures and Repairs . . . in a timely manner and as expeditiously as possible™
(id., 4 13), and would be held responsible for any failure by Tri-Star or any of the subcontractors “to
ensure the safety of the occupants of the Shah Property” (id., § 14). Finally, 20 East agreed to in-
demnify the Shahs | |

from and against any and all causes of action, damages, claims [, etc.,] .which may at

any time be asserted against or incurred by Shah . . . arising from: (i) the Work and/or

the Protective Measures and Repairs, (ii) any acts or omissions of [20 East] or its con-
tractors . . . and (iii) [20 East’s] breach of [the License agreement] (id., 9 18).

The Project

RA performed a “subsu?face investigation” and issued a report, dated August 24, 2012, de-
tailing “what subsurface conditions were likely to be encountered during excavatién,” which con-
tained a “recommendation for foundation desigﬁ, construction and protecti.on of the adjacent struc-
tures” (Papp aff dated 1/26/17, 9 8). In October 2012, Tri-Star, Urban, Abelow Sherman, and RA
finalized plans for the excavation (Van Leeuwen aff dated 2/21/17, 4 8). Urban then prepared a
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work proposal for Tri-_Star, relying on the findings in RA"s geotechnical investigation report (id.,
9-10). Discussions between Urban and RA regarding the plans, includihg the design of an alternate
underpinning system, and a series of questions from RA’s engineer, Walter ’Papp, continued through
January 2013 (id., q 11; Papp aff, 97 12, 13). Ultimately, the plans were approved by the New York
City Department of Buildings (DOB) (Van Leeuwen aff, § 11). Further, following a meeting with
Urban, RA, ah_d the design engineer for the project on February 20, 2013, the head of the DOB’s
Forensic Unit notified the Landmarks Preservation Commission that “the pro_pbsed work is properly
conceived and can be safely realized” (id., § 12). Papp avers that RA “made no further comments
about Urban’s design and had no respon51b111ty for or 1nvolvement with the subsequent implemen-
tation of the design, or w1th any associated means or methods™ (Papp aff, 9 16). RA’s expert, Tasos
Papathanasiou, states that, in his professional opinion, RA’s work and efforts “conformed with the

~standard of care, skill and j.udg.ment usually exercised by a geotechnical engineer With respect to a
project of this kind” (Papathanasiou aff dated 1/26/17, 99 12, 23).

Tri-Star then retained nonparty Bronzino Engineering, P.C. (Bronzino), “to serve as the spe-
cial inspector fof shoring and excavation and structural stability and fill[sic]-time onsite monitor-
ing” Van Leeuwen aff, q 15). Urban’s project maﬁager, David Van Leeuwen, avers that Bronzino
and Tri-Star supervised Urbah’s work on a daily basjs (id., 19 15-16). RA’s principal. Walter Papp,
states that Bronzino also performed iﬁspections “of support of excavation and underpinning instal-
lation at the site” required by the New York City Building Code (Papp aff, q 10).

From Augusf 13-14, 2013, and at the behest of Tri-Star, nonparty Vibranalysis, Inc. in-
spected the Shahs’ home p_rio_r to construction (Shah aff, exhibit C, Pre-COnst_ruet_ien inspection re-
port). Vibfanalysis installed six crack monitors to measure change in the existing ‘eracks in various
parts of the Shahs” home (id. at 34). In addition, “[h]orizontal and vertical benchmarks were set for
settlement monitoring‘en August 31, 2013 (id at 52). Overall, the inspection disclosed no existing
damage to the Shah’s home, othef than minor cracks in the exterior (Shah aff, 9 7). Subsequently,

Urban commenced the excavatlon below 20 East’s house. Shah avers that the excavation “caused
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extensive cracking .. . throughout [the] home. It also shifted the main entrance door[,] . . . interior
door and windowjamt;s, ... and caused substantial cracking in external walls and the stone patio”
(Shah aff,  19).

Plaintiffs’ expert, Benjamin Cornelius, P.E., S.E., states that, in his professional opinion,
“the damage was caused b;/ excavation and shoring activities on the adjacent property at 20 East
64th Street and under 22 East 64th Street in connection therewith” (Cornelius aff dated 1/19/17, 9
2). Specifically, Cornelius avers that defendants’ monitoring program did not comply with DOB
procedures, and thét the excavation “caused movements of [the Shahs’] home . . . that éreatly ex-
ceeded the limits permitted by DOB” (id., § 4). In this regard, the DOB’s Technical Policy and Pro-
cedure Notice # 10/88 provides for regular monitoring of movement, tilting, and existing cracks,

and regular photographing of affected buildings, and that the “maximum permissible vertical and

horizontal movement of adjacent buildings shall be one-quarter (1/4) inch” (id., § 9; see also exhibit
B, DOB Technical Policy and Procedure Notice # 10/88, 49 5.1,8.1,8.1.2,8.2,82.1,8.5.1). Cor-
nelius avérs that two of the monitoring points shifted an inch and close to half an inch, respectively
(Cornelius aff, 4 10). F urther, he states that the east wall of 20 East’s home moved eleven/six-
teenths of an inch; as the east wall abuts the Shahs’ home, he concludes that the west wall of the
Shahs’ home would have moved ..far in excess of the one-quarter-inch limit (id., q 11). In addition,
he claims that the docurﬁents defendants produced in discovery show that cracks and monitoring
points were not measured with sufficient frequency (id., § 12). During an inspection of the Shahs’
home, he observed crac.king throughout the house, misaligned windows and doors, and cracking
and settling of the exterior walls and back patio (id., § 17). He concludes that these damages were
caused by “settlement of the west wall of [the Shahs’] home and of the soils beneath theif pati‘o,

~ which was caﬁsed by deféndants’ excavation and shoring activities immediately west of and below

plaintiffs® property™ (id., 4 18).
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On November 21, 2014, the DOB issued Tri-Star a notice of violation for violating New
York City Building Code [Administrative lCode of City of NY tit 28, ch 7] § BC 3309.4 (Adminis-
trative Code § 3309.4 (Shah reply aff dated 2/28/17, exhibit B, certified copy of notice of viola-
tion)." Speciﬁcally? Tri-Stér failed “to preserve and protect [the] adjoinihg structure affected by
[its] excavation operatiQn” (id at 1). Numerous cracks were observed in the Shahs” home by a
DOB inspector (id.).v As a reSult, the DOB issued a stop work order for the excavation (id.). As part
of the process of responding to the notice and getting the stop work order lifted; Van Leeuwen avers
that he wroté a letter to the New York City Environmental Control Board, dated November 24,
2014, stating that the cracks no_ted in the notice “in no way jeopardize the safety of the structure™
(Van Leeuwen aff, ﬂ 17). Further, he wrote, “[a]ll necessary measures were taken to ensure the
structural stability of the adjacent properties™ (id., § 18).

On December 2, 2014, Tri-Star’s project manager, Kevin Muessig, responded to the notice
by affidavit, in which he admitted “the existence of the violation(s) charged” (Shah aff, exhibit H,
Tri-Star af‘ﬁdavit dated 12/2/ 14:, § 3). Prior to the hearing on the violation, Tri-Star signed a pre-
hearing stipulation offer from the DOB, in which Muessig admitted that “the facts statéd [in the no-
tice] are true’; (Shah aff, exhibit I, prehearing stipulation dated 1/8/15).

Shortly after th§: DOB issued thé notice of violation, Bronzino notified Urban and Tri-Star
that water was infiltrating the underpinning (Van Leeuwen aff, q 18). Between-December llv, 2014,
and March 25, 2015, Van Leeuwen wrote to Muessig regarding the increasing water infiltration
problems, which were found to be attributable to city water rathef than natural ground water (id., 19
19-22, 24).. Van Leeuwen further avers that Tri-Star, RA, and Abelow Shcrman were “well aware
that water was entering our exhavation[,] which caused us hardship beyond what could have been

anticipated” (id., 4 26). Finally, he states that Urban, Tri-Star, Abelow Sherman, and RA “all

' Defendants argue that the violation summary proffered by plaintiffs refers to Administrative Code § 2309.4, not
3309.4 (Shah aff, exhibit G, Environmental Control Board [ECB] violation summary). However, the certified
copy of the notice of violation annexed to plaintiffs’ reply papers clearly shows a violation of Administrative Code
§ 3309.4.
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worked as a team over the life of the proj eét to perform the work safely and gccording to the build-
1;ng code as necessary to protéct adjoining structures” (id., 4 27). By contraét; as stated above, Tri-
Star and RA deny any résponéib-ility for the excavation. Further, David Abelow, Abelow Sherman’s
principal, avers that Abelow Sherman did not “design, perform, direct, inspect or supervise any ex-
cavation and /or support of exvca:vatio-n activities on the [p]roject, including uhderpinning, sheeting,

shoring or bracing of adjacent properties during excavation activities” (Abelow aff, 9 6).

The Instant Action

"On June 24, 2015, plaintiffs commenced this action against defendant 20 East (NYSCEF
Doc. No. '1, complaint dated 6/24/ 15). In addition, plaintiffs moved, by order to sho.w cause, to en-
join 20 East and anyone acting on its behalf from further construction on the project within 10 feet
of plaintiffs’ property, énd from entering plaintiffs’ prbperty at all (NYSCEF Doc. No. 14, order_ to
show cause dated 6/24/15). On July 1, 2015, the court (Kenney, J.) held a hearing on the motion
(NYSCEF Doc. No. 26, tr dated 7/1/15). Plaintiff Hemant Shah and Tri-Star’s representative,
Muessig, testified as witnesses (id.). On September 14, 2015, the court de_:n'.ie.d plaintiffs motion
and vacated its temporary restfaining order (NYSCEF Doc. No. 27, order dated 9/14/15).

On October 12, 2015, plaintiffs filed an amended complaint against all defendants
(NYSCEF Doc. No. 28, amended complaint dated 10/12/15)." The amended complaint asserts six
causes of action: -statufory strict liability against all defendants (first cau'sé of action); negligence
against all defendants (second cause of action); nuisance against all defendants (third cause of ac-
tion); breach of contréct against 20 East (fouﬁh cause of action); contractual indemnification
against 20 East (fifth cause of action); and trespass against 20 East and Tri-Star (éixth ‘cause 'of ac- .
tion). |

Or_1 November 3, 2015, Urban answered the amended complaint and asserted a cross claim
against 20 East, Tri-Star, Abelow Sherman, and RA for common-law indemnification and contribu-

tion (NYSCEF Doc. No. 3_2,' Urban answer dated 11/3/15). On December 11, 2015, RA answered
- . Page 9 of 33 ”
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the complaint and asserted three cross claims: contractual indemnification against 20 East (first
crose clairrr); common-law indemnification against all codefendants (seconci cross claim); and con-
tribution against all codefendents (third cross claim) (NYSCEF Doc. No. 43, RA answer dated
12/11/15). The same day, Tri-Star answered the complaiﬁt and asserted six cross elaims against Ur-
ban for common-law indemnification, contribution, contractual indemnification, failure to procure
insurance, and insurance coverage (NYSCEF Doc. No. 44, Tri-Star anS\Arer dated 12/11/15). Tri-
Star also separately asserted cross claims for contribution, common-law indemnification, and con-
tractual indemnification agair_lst 20 East, Abelow Sherman, and RA (id.). On December 15,2015,
20 East answered the complaint and asserted four cross claims against all codefendants: contribu-
tion (first cross claim), common-law indemnification (second cross claim), contractual indemnifica-
tion (third cross claim); and failure to procure insurance (fourth cross claim) (NYSCEF Doc. No.
45, 20 East answer and consolidated demands dated 12/15/15). Finally, on December 17, 2015,
Abelow Sherman answered the eomplaint and alleged three cross claims against all codefendants:
contribution and/or indemnification (first cross claim); contractual indemniﬁcation (second .cross
claim); and failure to procure insurance (rhird cross claim).

A preliminary conference was held in this action on J anuary 21, 2016 (Winterstein affirma-
tion dated 1/25/ 17, exhibit F, preliminary conference order dated 1/21/16). The order provided that
depositions be completed on or before June 30, 2016 (id. at 2). At a compliance eonference on Au-
gust 25, 2016, the court deterrrqined that defendants had not taken plaintiffs’ depositioﬁs, and or-
dered that post-note of issue discovery was permitted, to be completed within 45 days of plaintiffs’
deadline to file a note of issue on October 28, 2016 (Winterstein aftfirmation, exhibit G,'compliance
conference order dated 8/25/16 at 1-2).

On Sepfember 15,2016, plaintiffs filed a note of issue and certificate of readiness for trail,
stating that all necessary discoVery Was complete, save for post-note discovery as previously pro-
vided (Winterstein afﬁrrnatioﬁ, exhibit H, note of issue dated 9/15/16 at 2). Shortly thereafter, Tri-

Star moved to vacate the note of issue, and to extend defendants’ time to file dispositive motions
' Page 10 of 33
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(NYSCEF Doc. No. 119, notice of mot_ionidated 9/30/15). 20 East then cross-moved for the same
relief, as well as to compel all parties to cofnplete discovery, and to stay the trial of this action until
all discovery is completed (NYSNCEF Déc. No. 128, notice of cross motion dated 10/4/16). On De-
cember 2, 2016, the court Aenied the motién and cross motion, holding that the cov.urt had ade-
quately planned for p(.)sténote discovery, and further ordering the partiés to complete discovery
“forthwith” fNYSCEF Doc. No. 159, order dated 12/2/16). Subsequently, the parties filed the in-

stant motions.

Discussion |

On a _moti-on for summary judgment, the proponent bears the iﬁitial burden of setting forth
evidentiary facts to prove a prima facie case that would entitle it to judgment in its favor, without the
need for a trial (CP-LR 3212; Winegrad v. NYU Medical Center, 64 NY2d 851 [1985]; Zuckerman v.
City of New York, 49 NY2d 557, 562 [1980]). If the probonent fails to make out its prima facie case
for summary judgment, howevér, then its motion must be denied, regardless Qf the sufficiency of the
opposing papers (Alvarez v. vP}ospect Hospital, 68 NY2d 320 [1986]; Ayotte v. Gervasio, 81 NY2d
1062 [1993]).

Granting a motion for summary judgment is the functional equivalent of a trial, therefore it is
a drastic r>em‘evdy that should not be granted where there is any doubt as to the existence of a triable
issue (Rotuba Extruders \v. Ceppos, 46 NY2d 223 [1977]). The court’s function on these motions is
limited to “issue finding,” not “issue determination™ (Sillman v. Twentieth Century. F bx Film,3NY2d

395 [1957]). |

Preliminary Matters

Those branches of 20 East and Tri-Star’s motions for partial summary judgment dismissing

the third cause of action for nuisance are granted without opposition (N YSCEF Doc. No. 316, Roberts
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affirmation dated 2/22/17, § 3; NYSCEF Doc. No. 325, Roberts affirmation dated 2/22/17, ¢ 3). Sim-
ilarly, plaintiffs do not oppose those branches of RA’s and Abelow Sherman’s motions for summary
judgment dismissing the amended complaint against them in its entirety. Accordingly, those branches
of RA’s and Abelow Sherman’s 'motions are granted. As the complaint is dismissed against RA and
Abelow Sherman, they have no need of contractual indemnification, as there will not be a liability
finding against them. Accordingly, those branches of RA and Abelow Sherman’s motions for sum-
mary judgment on their cross claims for contractual indemnification are dismissed as moot.
As to the cross claims,.-the following branches of the consolidated motions are unopposed
1. 20 East’s motion for summary judgment dismissing Tri-Star’s cross claims for contri-
bution, indemnification, and contractual indemnification, and Abelow Sherman’s
cross claims for contribution, indemnification, contractual indemnification, and fail-
ure to procure insurance; '
2. Tri-Star’s motion for summary judgment dismissing RA’s cross claims for contribu-
tion and indemnification, and Abelow Sherman’s cross claims for contribution, in-
demnification, contractual indemnification, and failure to procure insurance;
3. RA’s motion for summary judgment dismissing 20 East’s cross claims for contribu-
tion, indemnification, contractual indemnification, and failure to procure insurance;
Tri-Star’s cross claims for contribution, indemnification, and contractual indemnifica-
tion; and Abelow Sherman’s cross claims for contribution, indemnification, contrac-
tual indemnification, and failure to procure insurance;
4. Abelow Sherman’s motion for summary judgment dismissing 20 East’s cross claims
‘ for contribution, indemnification, contractual indemnification, and failure to procure
insurance; Tri-Star’s cross claims for contribution, indemnification, and contractual
indemnification; and RA’s cross claims for contribution and indemnification.
Accordingly, those branches of the consolidated motions are granted, and those cross claims are
dismissed.

The remaining issues are currently before the court:

1. Plaintiffs’ motion for summary judgment on their first and fifth c'ausesAof action (mot.
seq. No. 004); . E

2. 20 East’s motion for summary judgment dismissing the complaint’s second and sixth
causes of action and Urban and RA’s cross claims, as well as summary judgment on its
cross claims for contractual and common-law indemnification against Tri-Star and Ur-
ban (mot. seq. No. 005);

3. " Tri-Star’s motion for summary judgment dismissing the complaint’s second and sixth
Page 12 of 33
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causes of action and 20 East and Urban’s cross claims, as well as summary judgment
on its cross claim for contractual indemnification against Urban (mot. seq. No. 006);

4. RA’s motién for summary judgment dismissing Urban’s cross claims (mot. seq. No.
007); and

5. Abelow Sherman’s motion for summary judgment dismissing Urban’s cross claims
(mot. seq. No. 008).

The Shahs’ Motion (Mot. Seq. No. 004)
“Statutory Strict Liability (First Cause of Action)

In their first cause of acﬁon, plaintiffs assert that 20 East, UrBan, and Tri—Sfaf violated Ad-

ministrative Code §§ 3309.1, 3309.4, and 3309.4.1 by failing to proteét their home from damage |

during the.excaverltion (amended complaint, €9 13-20).? Plaintiffs argue that they are entitled to
summary judgmervltn on this claim because Tri-Star admitted, in response to the notice of violation
issued by the bOB, that the excavation héd caused damége to the property. Thé damage to the
house, plaintiffs state, is attested to in the unopposed affidavit of their expert, Cornelius.

In response, defendants make several arguments. Urban argues that the mbt}on is prema-
ture, as no dépositions have occurred, and post-deposition discovery is likely to be rxlecessargl‘ Fur-
ther, Urban claims, the DOB notice of Violétion, responding affidavit, and pre-hearing stipulation
(the DOB documents) relied on by plaintiffs are inadfnissible hearsay, and, in any case, the record
does nof reflect that Urban failed to take all necesse\lry precautions. 20 East and Tri-Star also .argue
that there are is_sues of fact as to their individual actions with respect to the excavation, precluding
summary ju‘dgmént. Tri-Star specifically points out thaf Comelius’ affidavit does not apportion lia-

~ bility among the defendants. Finally, Tri-Star also makes arguments similar to those of Urban with

respect to necessary discovery and the admissibility of the documents relied on by plaintiffs.

2 As stated above, RA’s and Abelow Sherman’s motions for summary judgment dismissing this claim are granted
as unopposed.
: Page 13 of 33
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Generally speaking, properties and persons that adjoin construction sites “shall be protected
from damage and injury during construction or demolition work™ (Administfative Code § 3309.1).
Administrative Code § 3309.4 provides that, “[w]henever soil or foundation work occurs; ...the
person Who causes such to be made shall, at all times . . . and at his or her own expense, preserve
and protect from damage any adjoining structures, including but not limited to footings and founda-
tiéns.” Further, “[t]he person causing the excavation shall suppbrt the vertical and lateral load of
the adjoining structure by proper foundations, underpinning, or other equivalenf rheans where the
level of the foundations of the adjoining structure is at or above the level of the bottom of the new
exca}vation” (Administrative Code § 3309.4.1).

Courts interpreting the predecessor statute to Administrative Code §.3309.4 have imposed
strict liability on owners, general contractors, and excavation subcontractors who excavate a prop-
erty in a mar;ner that damages an adjacent property (Yenem Corp. v 281 Broadway Holdings, 18
NY3d-481, 490-491 [2012]; Fagan v Pathe Indus., Inc., 274 App Div 703, 706 [1st Dept 1949]
[“The general contractor also, in Diesel's position, is now held responsible for the discharge of this
duty”]). Absolute liability applies regardless of the level of care used by the defendants; “[w]hen
the facts bring the case within the statute, the duty and liability which the statute imposes is abso-
lute and unqualified” (Yenem Corp., 18 NY3d at 490 [intgrnal quotétion marks and citation omit-
ted]).

Here, the record reflects that p]aiqtiffs have made out a prima facie case that their home was
damaged by the excavation work carried out by Urban, at 20 East’s behest. It is undisputed that 20
East, through Tri-Star, retained Urban to conduct the excavation as part of the renovation of 20
East’s property (see Shah aff, exhibit F, Urban excavation proposal at 1; HYmowitz aff, 99 7-8).
The affidavits of Hemént Shah and Cornelius, plaintiffs’ expert, as well as the pre-construction sur-
vey attached thereto, show that plaintiffs’ home suffered damage as a f¢sult of the exca?ation. Spe-
cifically, Cornelius observed cracking throughout the house, misaligned windows and doors, and

cracking and settling of the exterior walls and back patio (Cornelius aff, § 17). Further Cornelius
' Page 14 of 33
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concludes that thése damages were caused by “settlemenf of the west wall of [the Shahs’] home and
of the soils beneath their patio, which w:;l_s caused by defendants’ .excavation and shpring actiﬂfities
immediately west of and below plaintiffs’ property” (id., -ﬂ, 18). Indeed, Urban’s engine¢r, Van
Leeuwen., bolsters this position -in his afﬁdavit, where he avers that the water infiltrating the job site
“may chtribﬁté to the settlements of the installed jacked piles” beneath the Shah’s home (Van
Leeuwen aff, 9 18).

In obposition, 20 East-a'n:d Urban fail to raise a material issue of fact requiring trial. 20 East
offers its own expert’s opinion, that aﬁy damage to plaintiffs’ house wasAn‘ot caused by the excava-
tion. The expert’s report, however, is not sworn to under penalty of perjury, and th¢réfore does not

constitute evidence in admissible form (4ccardo v Metro-North R.R., 103 AD3d 589, 589 [1st Dept
2013] [*“The expert's report, submitted in suppért of defendant's motion, was'unswom, and thﬁs, not
in admissible form™]; Marden v.Maurice Villency. Inc., 29 AD3d 402, 403 [1st Dept 2006] [‘;In-
stead, they opposed the motion with the unsworn report of an interior designer. Since the éénténts ‘
of the report were not in admissible ‘form, they were of no evidentiary value™]). Further, the court
need nqt consider Urban’s arguments regarding the admissibility of the notice of violation and ac-
companying documents, as plaintiffs’ affidavits are sufficient to make out a prima facie case. More-
véver, Urban’s defense, that they undertook all necessary precautions to avéid damagé, is irrelevant;
the regulétion imposes liability regardless of “the degree of care exercised” (Yenem Corp., 18 NY3d
at 490 [intern_al quotation marks and citations omitted]). |

Finally, Urban argues that further discovery is needed in‘ order to oppose plaintiffs’ motion.
Urban’s argument, however, is entirely conclusory. CPLR 3212 (f) does provide that “the court
may deny the motion or may order a continuance to permit afﬁdavifs to be obtained or disclosure to
be had” if the nonmoving party shows that “facts evssential to justify opposition may exist but can-
not then be statéd.” However, Urban fails to ‘;identify what information 1s il the exclusive control
of plaintiff[s] that would raise a material issue of fact” _(Erkan v McDonald's -Corp., 146 AD3d 466,

467 [1st Dept 2017]). A “claimed need for discovery without some evidentiary basis suggesting
Page 15 of 33
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that discovery may lead to relevant evidence is ingufﬁcient to avoid the grant of summary judg-
“ment” (Cioe v Peirqcelli Elec. Co., Inc., 33 AD3d 377, 378 [1st Dept 2006]). Indeed, as the issue

here relates to Urban’s liability for excavating below the level of plaintiffs’ home, any relevant in--

formation would be in Urban’s possession (Avanf v Cepin Livery Corp., 74 AD3d 533, 534 [1st

- Dept 2010] [internal citation omitted] [“depositions are not needed since the opponents of the mo-

. tion had personal knowledge éf the facts, and failed to meet their obligation of laying bare their
proof and presenting evidence sufficient to raise a triable issue of fact”]). Moreover, Urban does
not deny that it was the excavation subcontractor, and liability under Administrative Code § 3309.4
attaches regardless of Urban’s “degree of care” (Yenem Corp., 18 NY3d at 490 [internal quotation
marks and citation omftted]). Thus, Urban fails to show that discovery would yield evidence neces-
sary to oppose the motion that cannot now be stated. |

Plaintiff has not, however, made out a pfima facie case against Tri-Star. Liability under the
Administrative Code extends to “the person who made the decision to excavate [and] the contractor
who carried out the physical eXcavation work” (A merican Sec. Ins. Co. v Church of God of St. Al-
bans, 131 AD3d 903, 905 [2d Dept 2015]). Here, those partiés are 20 East and Urban, respectively.
Plaintiffs do not offer any evidence that Tfi-Star actually performed or supervised any of the exca-
vation work, or that Tri-Star made the decision ‘;0 excavate. Tri-Star was retained as construction
manager, but plans for the project had already been (_:ommissioned from Abelow Sherman at 20
East’s behest, including the plans for the excavation (Donafo affirmation, exhibit H, Abelow Sher-
man agreement at 1). The documents proffered by plaintiffs do not state that Tfi-Star was the entity
that performed the work, and Tri-St;r’s response to the ﬁotice of violation indicates that Urban was

- the entity responsible for the excavation (Shah aff, exhibit H, Tri-Star affidavit dafed 12/2/14,'§ 2).
At best, the documents are probative of Tri-Star’s admission that there was an excavation by Urban,
and that plaintiffs’ house was damaged. Nothing in any of the DOB documents attributes fault to
Tri-Star. Administrative Code § 3309.4 is épecilﬁc as to who may be liable, and upon this record,

plaintiffs fail to raise an issue of fact as to whether Tri-Star “carried out the physical excavation
Page 16 of 33
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work”™ (Ameriéan Serc. Ins. Co., 131 AD3d'at 905). To the extent that Tri-Star allegedly superviséd
some portion of Urban’s excavation work, such supervision is not relievant to Tri-Star’s potential
liability under the Adr_ninistrativé Code.

Accordingly, that branch of plaintiffs’ motion, whith seeks partial summary judgment as to
liability on the first cause of action for statutorsl strict liability, is granted against 20 East and Urban,
but denied against Tri-Star. |
Contractual Indemnification (Fifth Cause of Action)

For their fifth cause of ai:tion, plaintiffs seek contractual indemniﬁcation from 20 East, in-
cludingvattorneys’ fees, arising from 20 East’s breach of the License agréement, in failing to ensure
that their liome was safeguardéd. 20 Easf argues that plaintiffs cannot seek indemnification for their
own damages, as the indemnification provision is only meant to protect plaintiffs from third-party
claims. - Further, 20 East states that the License agreement provides that 20 East will repair any

| damages caused by its contractois, eitherv directly or by paying for annther party to do so (License
agreement, 9 19), and that this provision is plaintiffs’ exciusive rernedy for damage to their house.

“A party.is entitled to full contractual indemnification provided t‘hat the ‘intention to indem-
nify can be clearly implied fiom the language and purposes of the entire agreement and the sur-
rounding facts and Circumstanceisf”. (Drzewinski v Atlantic ch[fold & Ladder Co., 70 NY2d 774,

| 777 [1987], quofing Margolin v New York Life Ins. Co., 32 NY2d 149, 153 [1973]; see also Tonking
v Port A uth. Qf N.Y & N.J.,3NY3d 486, 490 [2004]). To support a claim for attorneys’ fees in-
curred.in litigation between the parties to é‘contract, an indemnification clause must be “exclusively.
or unequivocally referable to ciaims between the parties themselvés or support an inference that
defendant promised to indemnify plaintiff for counsel fees in an action (in the contract” (Hooper
Assoc. v AGS Computérs, 74 NYZd 487, .492 [1989]).
. Here, the plain language of the indemnification requires 20 East to indemnify plaintiffs
from, inter alia, “damages . . . including reasonable attorneys’ fees . . . incurred by Shah . . . arising

from . . . (iii) [20 Easf]’s breach of any of its obligations under [the License agreement]” (License
: ‘ Page 17 of 33
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agreement, 9 18). This language can only refer to a direct claim by plaintiffs against 20 East for
damages, as the License agreement clearly states it covers expenses incurred by Shah based on 20
East’s breach of the License agreement. Moreover, the repair provision provides that 20 East will
“cause its contractors to promptly repair, or . . . compensate Shah (in advance of the performance of
the work) for any . . . repairs . . required as a result of damages caused by the [excavation]” (id.,
19). The License agreement, however, nowhere provides that this provision is plaintiffs’ exclusive
remedy. As such, plainﬁffs are entitled to c.ontractual indemnification. As plaintiffs® breach of con-
tract claim, which is its fourth cause of action against 20 East, remains to be tried, such finding is
conditional.
20 East’s reliance on Gotham Parners, L.P. v High Riv. Ltd. Partnership (76 AD3d 203 [1st
Dept 2010], Iv denied 17 NY3d 713 [2011]) is unavailing. In Gotham Partnérs, the Appellate Divi-
sion, First Departmént, reversed a ruling that the plaintiff was entitled to attorneys’ fees on its direct
claims against the defendant pursuant to an indemnification clause (id. at 206). Specifically, the
court held that “[t]he quoted provision at issue here is simply not so unequivocally referable to a
breach of contfact claim by plaintiffs against High River” (id. at 207). The indemniﬁcation provi-
sion at issue there, however, explicitly provided that “sﬁch obligation of [High River] shall not arise
out of the entry of the parties intb this Agreement or any breach by [Gotham] of any of [its] repre-
sentations, warranties, covenants or agreements hereunder” (id. at 205). Here, by contrast, the lan-
_ guage of the indemniﬁcafion provision explicitly provides for 20 East to indemnify plaintiffs based
on 20 East’s breach of the License agreement. |
| Accordingly, that branch éf plaintiffs’ motion, which seeks partial summary judgment as to
liability on the fifth cause of action for contractual indemnification is granted conditionally, pending

a finding of liability on plaintiffs’ claim for breach of contract (fourth cause of action).

18 of 33
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20 East’s Motion (Mot. Seq. No. 005)

Negligence (Second Cause of Actioﬁ)

For their second cause of action for negligence, to the extent aséerted against 20 East, plain-
tiffs allege that 20 East owed them a duty to exercise reasonable care invprotec‘ting plaintiffs’ prop-
erty froni damages caused by the excavation, which 20 East failed tb do (amended complaint, 9
22-25). 20 East argues that it was a non-subervising owner, énd had no control ovér, or paﬁ in con-
dﬁcting, the eicavatio'n. Thus, 20 East claims it cannot be liable. In opposition, plaintiffs argue
that 20 East expressly assumed liability in the License agreement for its contractor’s and subcon-
tractors’ work. Further, plaintiffs claim, 20 East is liable for its contractor’s and subcontractors’
actions because the exéavation was inherently dangerous. Finally, plain'tiffs’v assert, 20 East vio-
lated Administrative Code § 3309.4, makiﬁg them negligent per se.

“In order to prevail on a negligence claim, a plaintiff must demonstrate (1) a duty owed By

the defendant to the plaintiff, (2) a breach thereof, and (3) injury proximately resulting therefrom”
(Pasternack v Laboratory Corp. of Am. Holdings, 27 NY3d 817, 825 [2016], rearg denied 28 NY3d
956 [2016] [internal quotation marks and citation omitted]). “As an adjacent land owner, [20 East]
owed [plaintiffs] a duty to exercise reasonable care in the maintenance of its property to prevent
foreseeable injury that might occur on the adjoining property” (4ssociated Mut. Ins. Coop. v 198,
LLC, 78 AD3d 597, 597 [1st Dept 2010] [internal quotation marks and citat‘ion omitted). “The gen-

_ eral rule is that a party who retains an independent contractor, as distinguished from a mere em-
ployee or servant, is not liable for the ;ndependent contractor's negligent acts” (Kleeman v

5 Rheingold, 81 NY2d 270, 273 [1993]). However, “where the employer . . . has assumed a specific

| duty by contract . . . [or] is under a duty to keep premises safe,” an employer may be vicariously

_ liable. (Rosenbefg v quitable Life Assur. Socy: of US., 79 NY2d 663, 668 [1992], rearg dismissed

82 N'Y2d 825 [1993]).
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Administraﬁve Code § 3309.4,:& is impermissibly duplicative Qf the first cause of action, as it arises
from the same facts and seeks the same damages (e.g. ‘Som' v Pryor, 102 AD3d 856, 858 [2d Dept
2013]). Bey(_)nd that, plaintiffs allege that ‘20 East failed to exercise reasonable care in overseeing
the construction. 20 East pointe'outvthat it had no active involvement with the excavation beyond
hiring Tri-Star as the constrnction manager (Hymowitz. Aff, W '7-9). Speciﬁca-lly, 20 East’s princi-
pal, Hymowitz, avers that 20 East did not perform, direct, or control any architectural services (id.,
4 20-21), construction (id., 9 27), underpinning or excavation work (z"d. , 99 30, 32, 36); or geotech-
~ nical service.s.as related to the preject (id., 99 31, 33, 3.7). .
In response, however, plaintiffs correctly point out that, under the License agreement, 20
East agreed to be r.esponsib-le for “the failure of [Tri-Star] and all other subcontractors . .. . to take all
necessary and proper measures” to safe guard plaintiffs’ home (License agreement, § 14). Moreo-
ver, as set forth above, 20 East had “a duty to exereise reasonable care in the maintenance of its
property to prevent foreseeable injury that ‘migvht occur on the adjoining property” (Associdtéd Mut.
Ins. Coop., 78 ADBd at 597 [internal quotation rnarks and citatjon omitted]). Thus, 20 East may be
“vicariously liable for the fault ef the independent contractor because a legal_ duty is imposed on it
which cannot be delegated,” both ny assuming such a duty under the License agreer‘nent, and as a
neighboring landowner (Rosenberg,.79 NY2d at 668). As sef forth further below, there are issues
of fact in the reeprd as to whether Tri-Star was negligent with respect to its conduct and participa-
tion in the excavation work. Moreover, while Urban sharply disputes that it was negligenf, averring
that it{undertook all necessary safety precautions (Van Leenwen aft, 9 17), plaintiffs’ expert, Cor-
nelius, states that the damage to plaintiffs’ home was caused by the excavation (Cornelius aff, g 18);
~ Because issues of fact exist as to both Urban and Tri-Star’s alleged negligence, 20 _Eaét may still be
vicariously liable if either party is found negligent.
Accordingly, tha.t branch of 20 East’s motion for partial summary judglnent dismissing the

second cause of action for negligence is denied.
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Trespass (Sixth Cause of Action)

For their sixth cause of action, .plaintiffs assert that, though the License agreement has long
since expired, the underpinning installed by Urban during the excavation remains under their prop-
erty without their permission (amended complaint, § 43). Thus, plaintiffs cl.aim, 20 East and Tri-
Star are continuously trespassing on their land (id., §Y 43-44).. 20 East argues that the License
agreement specifically contemplates the installation of under}‘)inning, and it does not specify that the
underpinning need be removed after construction is complete. Moreover, 20 East claims that the
underpinning is currently sui)porting plaintiffs’ home. In opposition, plaintiffs argue that the license
agreement does not allow for any permanent installation on plaintiffs’. property.

“Trespass is thé invasion of a person's right to exclusive possession of his land, and includes
the entry of a substance onto land” (Berenger v 261 W. LLC, 93 AD3d 175, 181 [1st Dept 2012] [in-
ternal citations omitted]). “Trespass does not require an intent to produce the damaging conse-
quences, merely intent to perform the act that produces the unlawful invasion” (id.). “A license,.
within the context of real propeirty law, grants the licensee a revocable non-assignable privilege to
do one or vmo.re acts upon the land of the licensor, without granting possession of any interest
therein” (Ark Bryant Park Corp. v Bryant Park Restoration Corp., 285 AD2d 143, 150 [1st Dept
20017).

Here, the License agreement explicitly éontemplates the installation of underpinning, which,
by its nature, is permanent (License agreement, exhibit A, scope of work and foundation plans). In-
deed, pursuant to the License agfeement, plaintiffs had an opportunity to review ahd apprbve all
“foundation and structural drawings™ (id.,  2). Further, the License agreement does not provide
that the protective measures installed as part of the excavation, outside of external scaffolding, must
be removed after the License agreement expires (id., 7). finally, the License agreement contains a

merger clause, providing that it is the “entire understanding between the parties relative to the
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[w]ork . . . and may not be amended, supplemented or discharged except by an instrument in writ-
ing signed by both parties” (id., 9 25). To the extent that plaintiffs believed that the underpinning
was only femporary, such understanding is inadmissible to vary the terms of the License agreement
(e.g. West 63 Empire Assoc., LLC v Walker & Zanger; Inc., 107 AD3d 586, 58687 [1st Dept-
2013]). |

The cases cited By plaintiffs in opposition are distinguishable. In two of them, the court de-
nied a license issued pursuant to RPAPL 881 . because such license could not be issued for perma-
nent encroachments (see Matter of Tory Burch LLC v Moskowitz, 146 AD3d 528, 529 [1st Dept
2017]; Matter of Broadway FEnters., Inc. 1') Lum, 16 AD3d 413, 414 [2d Dept 2005]). In the third,
the parties had come to an agreement on a pre-excavation inspection, but not on the installation of
the underpinning (Madison 96th Assoc., LLC v 17 E. 96th Owners Corp., 121 AD3d 605, 607 [1st
Dept 2014]). The court held that, in the absence of the appellant’s consent, the respondent did not
have the right to install underpinning under the appellant’s property, even if the installation was
meant to comply with the predecessor to Admiﬁistrative Code § 3309.4 (id. at 608). Here, by con-
trast, not only didvthe parties have an agreement, but it explicitly contemplated the installation of
underpinning, as reflected in the plans. Accordingly, that branch 'of 20 East’s motion for summary

judgment dismissing the sixth cause of action for trespass is granted.

Urban’s Cross Claim

Urban cross claims against 20 East for common-law indemnification and contribution. 20
East moves for summary judgment dismissing this cross claim because it was not actively negli-
gent. Urban argues that there are issues of fact as to 20 East’s alleged negligence, and further dis-

covery is required to determine the extent of 20 East’s negligence.

3“When an owner or lessee seeks to make improvements or repairs to real property so situated that such improve-
ments or repairs cannot be made by the owner or lessee without entering the premises of an adjoining owner or his
lessee, and permission so to enter has been refused, the owner or lessee seeking to make such improvements or re-
pairs may commence a special proceeding for a license so to enter” (RPAPL 881).
: ' ‘ Page 22 of 33
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“To establish a claim for common-law indemniﬁcation, ‘the one seeking indemnity must
prove not only that it was not guilty of any negligence beyond the statutory liability but mustalso
prove that the proposed indemnitor was guilty of some negligence that contributed to the causation
of the accident’ (Perri v Gilbert Johnson Enters., Ltd 14 AD3d 681 684-685 [2d Dept 2005],
‘quoting Correia v Professional Data Mgt., 259 AD2d 60, 65 [1st Dept 1999]). “Contribution is
available where two or more toi’tfeasors _combi.ne&to cause an injury and is determined in accordance
with the relative culpability of each such pe_rSon” (Godoy v Abcimaster of Miami, 302 AD2d 57, 61
[2d Dept 2003], /v dismissed 100 NY2d 614 [2003] [internal quotation marks and citations omit-
ted]). | M

" As an initial matter, Urban’e argument that niere discovery is necessary is flawed. Urban
itself admits, in. its argument, that it has no idea if 20 East was ever infermed of conditions at the
job site that may have contributed to plaintiffs’ daniages, specifically, that city water was entering

the job site (White affirmation dated 2/22/ 17,9923, 27-28). A party may not oppose summary
judgment, or establish that discovery is necessary to oppose such a inbtion, with speculation or con-
j'ecture (Morgan v New York Tel., 220 AD2d 728, 729 [2d Dept 19951; Kennerly v Campbell Chain
Co., Campbell Chain Div. McGraw-Edison Co., 133 AD2ci 669, 670 [2d Dept 1987] [“Mere hope
.tliat somehow the plaintiffs will uncover evidence that will prove their case, p.rovides no basis, pur-
snant to CPLR 3212 (f), for postponing a decision on a summary judgment motion’}).

. Having said that, however, issues of fact exist as to both Urban’e alleged negligenee anel 20
East’s potential vicarious liability, as set forth above. Accerdingly, as negligence findings are re-
quiied for both indemnification and contribution, 20 East is not entitled to suminary judgment dis-
missing this cross claim (Godoy, 302 AD2(Li at 61; Reilly v DiGiacomn & Son, 261 AD2d 318, 318
[1st Dept 1999] [“The owners' cross motion Wae properly denied because, although no issues of fact
exist as to the purely vicarious nature of tneit liability, their evidence dees not establish, as a matter
of law, that the general contractor was either negligent or exclnsively supervised and.controlled

plaintiffs’ work site]), and that branch of 20 East’s motion for summary judgrnentis denied.
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RA’s Cross Claims

RA cross claims for contractual indemnification, common-law indemniﬁcation, atnd contri-
bution against 20 East. 20 East moves for summary judgment dismissing these cross claims on the
grounds that 20 East was not act.ively'negligent. As set forth above, the complaint against RA is
disnrissed. Therefore, RA is not entitled to indemniﬁcation or contribution, as there will be no find-
ing of liability against it. Accordingly, that branch of 20 East’s motion for summary judgment dis-

missing RA’s cross claims is granted.

Common-Law Inderhhiﬁcation against Tri-Star and Urban

2.0‘East asserts that it is entitled to conditionai common-law indemnification againét-Urban
and Tri-Star. Specifically, 20 East argues that it was not itself negligent; that it delegated responsi- -
bility for the excavation to Tri-Star and Urban; and that it did none of the work. In oppbsition, Tri-

-Star argues that it was not negligent, either. Urban argues that there are issues of fact as to 20 East’s
alleged negligence, and further discovery is required to deterrnine the extent of 20 East’s negli-
gence.

A party may seek a conditional indemnification order prior to resolving the main action, so
long as there are no issues of fact as to that party’s active negligence (Callan v Slructzﬁ‘e Tone, Inc.,
52 AD3d 334, 335 [1st Dept 2(_)t)8] [“While the parties,in.corporated. saving language in the indenl-
niﬁcation elause ..., there are issues of fact as to the extent of defentiant’s liability for causing the
worker's injury’’]). |

Urban’s argument, that more discovery is needed, is unavailing for the reasons set forth
above. Moreover, as set forth in relation to that branch of the motion for summary judgment dis-
missing plaintiffs’ claim for negligence, 20 Eetst will only be liable vi‘cariou‘sly for negligence, and

thus may eeek conditional indemniﬁcation (Callan, 52 AD3d at 335). Accordingly, that branch of
o Page 24 of 33 ’
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20 East’s motion for summary judgment on its cross claim against Tri-Star and Urban for condi-
tional common-law indemnification is granted. |
Contractual Indemnification against Urban |

20 East asserts that it is entitled to conditional contractnal indemniﬁcation from Urban, pur-
suant to the subcontract between Urban and Tri-Star. Pursuant to that contract, Urban agreed to in-
ciemnify 2.0 East, as owner, from any claims arisi‘ng out of Urban’s excavation work (Shah aff, ex-

hibit F, AIA Form Subcontract, § 4.6.1). 20 East argues that, as it had no part in the excavation

work,. it can only be vicariously liable, and, therefore, is entitled to conditional cont_ractual indemni-
ﬁcaticn from Urb'an.. In'oppoéition, Urban argues that there are issues of fact as to 20 East’s alleged
negligence, and fnrther discovery is required to ‘dete_rmine the extent of 20 East’s negligence.
Urban’s argument, that more discovery is needed, suffers from the same flaw as with regard
to 20 East’s cross claim for common-law indemnification, and 20 East’s remains‘oinly .potential vi-

cariously liable for negligence. Accordingly, that branch of 20 East’s motion for summary judg-

ment on its cross claim against Urban for conditional contractual indemnification is granted.

Tri-Star’s Motion (Mot. Seq. No. 006)
Negligence (Second Cause of Action)

For their second cause of action for»negligence, to the extent asserted agains't Tri-Star, plain-
tiffe aseert that Tri-Star owed plaintiffs a duty of care, which it breached in its “conducting and/or
participating in excavation work"’ (amended complaint, §{ 22-23). Tri-Star argues that it héd no part

-of the excavation work, and, tnerefore, cennot be liable for qny of its codefendants’ alleged negli-
‘gence in excavaﬁng and conducting geotechnical testing beneath plaintiffe’ ho-use.' In opposition,
plaintiffs argue that Tri-Star controlled and d‘irected all work on the site, and therefore cannot claim

that it was not actively negligent. Finally, plaintiffs’ assert, Tri-Star violated Administrative Code §

:3309.4, making them negligent per se.
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!

As w1th the negligence claim agamst 20 East to the extent that plaintiffs base thls claim on
Tri-Star’s violation of Administrative Code § 3309.4, it is impermissibly duplicative of the fgst
éause of action, as it arises from the samé facts and seeks thé same damagés (e.g. Soni, .102 ADBd at .
858). That issue aside, Tri-Star has established prima facie that it was not negligent. Muessig, Tri-

Star’s project manager, avers that 20 East did not perform, direct, or control any architectural ser-

~ vices (Muessig aff, 99 17-18), underpinning or excavation work (id., 19 14-15, 23), dr‘geo.techni_cal

services related to the project (id., 19 20, 22). Further, pursuant to the subcontract between Tri-Star
and Urban, Tri-Star was not to “give instructions or orders directly to [U_fban’s] employees . . . un-

less such persons are designated as authorized representatives of the subcontractor” (Shah aff, ex-

hibit F, AIA Form Subcontract; § 3.2.2); and Urban was to supervise and direct its own work (id., §

4.1.1).

_In response, plaintiffs fai_i to raise a material issue of fact. Plaintiffs rely on the DOB docu-
ments. As discussed in rélation to the first cause of action, ho‘wever, plaintiffs’ reliaﬁée on the DOB
notice of violation and related documents is un:;,wailing. Plaintiffs also rely on the affidavit of their
expert, Cornelius, which they argue is sufficient to show proximat¢ cause. Cornelius’ affidavit,
however, does not differentiate among thé defendants in terms of assigning blamc;,.. Instead, he
avers that, in his profes‘sibnal opinion, “the damage was. caused by setﬂément of the West Qall of
plaintiffs’ home and of the soils beneath their patio, which was caused vby defendants' egcavation
and shoring activities immediately west of and below plainti'ffs’ property” (Cornelius aff, q18).
Thus, Cornelius’s affidavit is insufﬁcient to hold Tri-Star liable speciﬁcally,‘as it does not show
what actions Tri-Star took or failed to take. |

Finally, while p]aintiffé are cérrect that the general coﬁditions applicable to and incorporated
by reference into Tri-Star’s contract With 20 East provide that ‘Tri-Star, would have ‘.‘control over,
construction means, methods, techniques, sequences and procedures” the same provision also pro-
vides that the contract documents related to the project rflay “give other speciﬁé instructions con-

cerning these matters” (Roberts affirmation, exhibit A, ATA General Conditions, § 3.3.1). As set
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forth above, the subcontract betWeen Urbap and Tri-Star provides that Urban will supervise and di-
rect its own work.
~ While plaintiffs fail to raise a maferial issue of fact, Ufban’s opposition to the consolidated

‘motions does. Van Leeuwen, Urban’s principal, avers that Tri-Star retained Bronziho as special in-
spector for excavation and related Wbrk, in wﬁich capaéity Bronzinolsupervisved Urban daily (Van
Leeuwen aff, € 15). Further,vTri-Star “efnployed a full-time superintendent . . . to supervisé [Ur-

' ban’s] work™ (id., § 16). Finally, Tri-Star “oversaV\}, supervised, managed, and at times cor‘lhtrollledi

~ [Urban’s] work™ (id., q 28). Thus7 there 1s an issue of fact related to Tri-Star’s involvement with the
excavation that precludes summary judgﬁlent. Accordingly, that branch of Tri-Star’s motion for

partial summary judgment dismissing the second cause of action for negligence is denied.

Trespass (Sixth Cause of Action)

As set forth above, the sixth cauée of action asserts a continuing tre}spass by 20 East and Tri-
Star related to the underpinning under plainﬁffs’ wall. For the reasons set forth above ip granting
‘summary judgment and dismissing this causé-of action against 20 East, Tri-Star also is entitled to
suﬁmary judgment. A;:cordingly, that branch of Tri-Star’s motion for partial summary judgment

dismissing the sixth cause of action for trespass is granted.

20 East’s Cross Claims

20 East asserts cross claims for contractual indemnification, common-law indemnification,
contribution, and failure to procure insurance against Tri-Star. Tri-Star argues that these claims
.shpuld be dismissed because it was not actively negligent, and had nb céntrol’over,_ or involvement
with, Urban’s excavation. In opposition, 20 East argues that, as it was not actively negligent énd
had nothing to do with the excavétion, Tri-Star and Urban will be responsible for any damages to
plaintiffs® house caused by 'Fhe excévation.» Neither party submits any information regarding Tri-

Star’s insurance, or lack thereof.- ,
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As set forth above, the court has granted 20 East conditional common-law indemnification
again.st Tri-Star, and écéordingly Tri-Star’s motion for summary judgment dismissing that cross
claim is denied. Moreover, there exist issues of fact as to Tri-Star’s alleged negligence. As 20

" East’s cross claims for indemnification and contribution require findings of negligence against Tri-
Star, and as there is a question as to the degree of supervision provided by Tri-Star and Tri-Star’s
inspector, Bronzino, with respect to Urban’s excavation work that branch of Tri-Star’s motion for
sumniary judgment dismissing those cross claims is denied (Godoy, 302 AD2d at 61; Reilly, 261
AD2d at 318). Further, since the record is devoid of any information regarding Tri-Star’s insurance '
coverage, that branch of Tri-Star’s motion for summary judgment dismissing the_failure to procure

insurance cross claim is also denied.

Urban’s Cross Claim
Urban cross claims against Tri-Star for common-law indemnification and c'ontribution.. Tri-
“Star moves fqr summary judgment dismissing this cross claim because it was not actively ﬁegligent.
Urban argues that there are issues of fact as to Tri-Star’s alleged negligence, and further discovery
is required to determine the extent of Tri-Star’s negligence.
As set forth above, there are issues of fact in the record wﬁth respect to Tri-Star’s alleged
‘negligence. Thus, Tri-Star cannot make out a prima facie case that this cross claim should be dis- -
missed (Reilly, 261 AD2d at 318), regardless of the state of discovery in this action. Accordingly,
thét branch of Tri-Star’s motion for summary judgment dismissing Urban’s sole cross claim is de-

nied.

Contractual Indemnification against Urban
Tri-Star asserts that it is entitled to conditional contractual indemnification from Urban pur-
suant to the subcontract between Urban and Tri-Star. Pursuant to that contract, Urban agreed to in-

demnify Tri-Star for ariy claims arising out of Urban’s excavation work (Shah aff, exhibit F, AIA
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Form Subcontfact, § 4.6.1). Tri-Star argues 'that, as it had no part in the excavation work, it can
oniy be vicariously liable, and, théref_ore, is entitled to conditional cont_ractual indemnification from
Urban. in opposition, Urban argues that there are issues of fact as to Tri-Star’s all_éged negligence,
and further discovery is required to determine the extent of Tri-Star’s negligence.

Urban’s argument, that mo;‘e discovery is needed, suffers from the same ﬂavy as with r¢gard
to 20 East’s cross claims. Having said thét, hoWever, as set forth ébove, there are issues of fact re-
lating to Tri-Star’s potential liability. Thus, Tri-Star is not currently entitled to a condiﬁonal judg-
ment on its contractual indemnification cf_oss cla_ini (Reilly, ‘261 AD2d at 318). Accordingly, that
branch of Tri-Star’s motion for summary judgment on its cross claim against Urban for contractual

indemnification is denied.

RA’s Motion (Mot. Seq..No. 007)

The remaining branch of RA’s motipn is for summary judgment dismissing Urban’s cross
claim for common-law indemnification and contribution. RA argues that it was not .actively negli-
gent in conducting its investigation and did not cause any damage to plaintiffs* home, and, th;is,
cannot be liable for indemnification or contribution. In opposition, UrBan argues that RA was neg-

| ligent, because its report on subsurface conditiqns regarding the amouﬁt of water that would enter
the job site was incorrect. Further, Urban asserts, discovery is neede_d to establish the extent of
RA’s alleged’negiigenée. |

Here, RA’s‘ex'pert, Papathanasiou, .avers that, in his professional opinion, RA’s wqu and
efforts “conformed with the standérd of care, skill and- judgment usually exercised by a gédtechnical :
engineer with respect to a projeét of this kind” (Papathanasiou aff, 912, 23). In responée, Urban
argues that sigﬁi’ﬁcantly more groundwater entergd the work site; than Was called fof in RA’s report.
Urban asserts that there is an issué of fact as to whether RA was negligént in reporting that ground-
water infiltration would be “manageable using sumps and pumps"’ (Papp aff, exhibit D, Report of

Geotechnical Investigation at 6). Urban’s own evidence, however, shows that RA’s report was not
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incorrect as to the amount of water that would enter the site. Specifically, Van Leeuwen, Urban’s |
principal, tcstified' that the water flowing into the site was not groundWater, but city water flowing
out of the Neizv York City water system (Van Leeuwen aff, § 20). RA’s report predicting groundwa-
tcr infiltration has nothing to do with city water entering the site, and Urban providesvno other evi-
dence of negligence. As set forth above, Urban’s speculative argument that more discovery might

disclose other ways in which RA was negligent is insufficient to defeat the motion. Accordingly,

~ that branch of RA’s motion to dismiss Urban’s cross claim for common-law indemnification and

contribution is granted.

Abelow Sherman’s Motion (Mot. Seq. No. 008)

The remaining branch of Abelow Sherman’s motion is to dismiss Urban’s cross claim for
common-law indemnification and contribution. Abelow Sherman argucs that this cross claim must
be dismissed because it had no du»ty- to safeguard plaintiffs’ property arid' was not otilerwise negli-
gent in drafting its architectural plans. In opposition, Urban argues that Abelow Sherman was
aware of water entering the job site, and further, that Abelow Sherman “worked as [part of] a team
over the life of the project to perform the work safely and according to the building code as neces-
.sary to protect adjoining structures” (Van Leeuwen aff, § 27). |

Here, Abelow Sherman establishes that it had no part of the underpinning and cxcavation'
work on the project. Speciﬁcally, Abelow, Abelow Sherman’s principal, avers that Abelow Sherman
did not “design; perform, direct, inspect or supervise-any excavation and /or support of excavation
activities on the [p]roject, including underpinning, sheeting, shoring or bracing of adjacent proper-
ties during excavation activities” (Abelow aff, 9 6). Further, Abelow Sherrrran did not design or
inspect any of the underpinning work, and had no obligation to do so (id.). Finally, while Abelow
Sherman periodically insi)ected work ar the job site, none of the ‘work inspected was related to the

excavation or underpinning.
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In response, Urban argues that Abelow Sherman was aware of the water entering the site,
and received reports of the various monitoring programs installed at plaintiffs® house. Urban fails,
however, to show that Abelow Sherman would have been responsible for any part of the excavation,
or for inspecting, supervising, or altering ,_it' As such, Abelow\Sherman’s alleged awareﬁass of wa-
ter ente-ring the site is entirely irrelevant, as is its receipt Qf monitoring reports. Similarly unavail-

ing are Urban’s arguments regarding changés that Abelow Shefman might have been required to
make in revs_'ponse to hypothetical communicatiohs about the job site between Tri-Star and 20 East.
As set forth above, a party may not oppase summary' judgmént, or obtain discovery delaying such
motion, by foering speculatian (Morgan, 220 AD2d at 729; Kennerly, 133 AD2d at 676). Accord-
ingly, that branch of Abelow Sherman’s.moti(.)n to dismiss Ufban;s cross claim for common-law

indemnification and contribution is granted.

CONCLUSION
| Accordingly, it is hereby »
ORDERED that motion sequence number 004 by plaintiff is gfanted to the fo.llowing ex-
tent: | | |
[1] plaintiffs are granted partial Summafy judgment on tfleir first cause of action far statu-
, tofy strict liability against 20 East aad Urban on the issue of liability, only; and B
[2] plaintiffs are granted partial summary judgment on th’eir fifth cause of action for contrac-
tual indemnification against 20 East on the- issue _Qf liability only, pending a finding of liability on
plaintiffs’ claim for breach of contract (fourth cause of action); and it is further
ORDERED that motion sequence numbef 004 is-otherwise denied; and it is furthef
ORDERED that motion sequence number 005 by 20 East is granted to the foiloWing extent:
[1] 20 East is éranted sunﬁmary judgmeﬁt dismissing-plaintiffs’ third cause of action for .nui-
sance and sixth cause of action for trespass against it; and |

[2] Tri-Star, RA and Abelow’s cross claims against 20 East are severed and dlsmlssed and
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[3] 20 East is granted summary judgment against Urban on its cross claims for conditional
contractual and common-law indemnification; and it is further
ORDERED that motion sequence number 005 is otherwise denied; and it is further

ORDERED that motion sequence number 006 by Tri-Star is granted to the following ex-

tent:

[1] Tri-Star is granted sufnfnary judgment dismissing plaintiffs’ third and sixth causes of ac-
tion; and |

2] RA and Abelow Sherman’s cross claims against Trv_i-Star are severed and dismissed; and
it is further

ORDERED that motion sequer.lcevnumber 006 is otherwise denied; and it is further

ORDERED that motion sequence number 007 by RA is granted to the ¢xteﬁt following ex-
tent:

[1] plainﬁffs’ coﬁlplaint against RA is severed af}d dismissed With costs and disbursements
to defeﬁdant RA as faXed by the Clerk, upon the submission of an appropriate bill of costs; and

[2] the crosé claims against RA filed by defendants 20 East, Tri-Star, Urban, and Abelow
Sﬁeman are severed and dismissed; and it is furthef

ORDERED that the branch of motion sequence number 007 by RA for partial summary
judgment oﬁ its cfoss claim for conditional contractual indemnification against 20 East is denied as
moot; and it is further | '

ORDERED tﬁat motion sequence number 008 by Abelow Sherman is granted to the follow-
ing extent:

[1] plaintiffs’ complaint against Abelow Sherman is severed and dismissed with costs and
disbursements to defendant Abelow Sherman as taxed by the Clerk, upon the submission of an ap-
propriate bill of costs; and |

[2] the cross claims against Abelow Sherman filed by defendants 20 East, Tri-Star, Urban,

and Abelow Sherman are severed and dismissed; and it is further
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ORDERED that the br.anch of motion sequence number 008 by Abelow Sherman for partial
summary judgment on its cross claim for conditional contractual indemnification against Urban is
denied as moot; and it is furthg:r

ORDERED that the Clerk is directed to enter judgment in favor of RA and Abelow Sher-
man accordingly; .and it is further |

ORDERED that the remainder of the action is severed and shall continue.

Any requested relief not expressly addressed herein has nonetheless been considered and is
hereby expressly rejected and this constitutes the decision and order of the court.

| Dated: O\\UO\ \?/ So Ordered:
New Yoﬁk, New York i

Hon. Lynn R. Kotler, J.S.C.
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