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STONE COLUMN TRADING HOUSE LIMITERD

i Tndex No. 650228/13
Claimant,
-against-
BEOCRADSKA BANKA A.D. IN BANKRUPTCOY
Claimant,
STONE COLUMN TRADING HOUSE LIMITED
~against-

Claimant.

MAr AR e e e e e aw v n ame men -w._.._.____-—.—...wm......wm.......w...my

Hon. €. E. Ramos, J.8.C.:

I motion segquence 07, claimant Stone Column Trading House
Limitad {Stone Column) moves for judicial notice of Oyprus and
Yugoslav law as relates to the validity of certain powers of
attorney {CPLR 4311).

In motion seguence €8, Stone Column moves for a

f—
<

determination of the applicable choice of law {(CPLR 4511

Claimaint Beogradska Ranka A.D. in Bankruptoy {(the
Beogradska trustee) cross-moves for an order finding that the
powers of attorney at issue are valid and effective under New
York law,

Stone Column Complaing

The relevant events at igsue in thisg action arése in the

midst of the protracted civil war that erupted in the former

Socialist Federal Republic of Yugoslavia (Yugoslavia).
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Stone Column ig a Cyprus corporation that wag sngaged in the
imnport and export of energy products and raw materials betwes
private companiss in the former Yugoslavia and outside trading
partners. Stone Column was incorporated by threse Yugoeslav
nationals, Dragoijle Radoniic, Jovica Aleksic, and Orce
Korunovskil. According to Stone Column, the existing banking
system in war-time Yugoslavia was unable to effectively support
international transactions, because the Yugoslav currency was
experiencing severe hyperinflation. Consequently, Stone Column
sought to depoesit its funds in a foreign banking instituticon.

On March 21, 1992, Stone Column deposited 320 millicn in a
newlyv-created account {(Stone Column accoount} in Beogradska Banka
New York Agency {(Beogradska NY), the New York branch of a
foreign-licensead Yugoslavian bank. The very next month, the
United Nations impesed economic sanctions on Yugoeslavia, followed
by a U.8. imposad trade and economic embarcge, and the fall of the

Yugoslav government. In May 1993, & unit of the 171.8. Treasury

Department closed Reogradska NY., and froze itsg assets for over a

decads.
Once the U.S. exbargo on Yugoslavia (now known ag the

Republic of Serbia), was lifted, the Supsrintendent of Financial

Services for the State of New York (Superintendent}® took

Y the Supsrintendent ig the statutory receiver tasksd with
liguidaring failed foreign kanks’ New York asgets and managing
the claims process to pay off the bank’'s creditors {(see generally

2
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possession of Beogradska NY’'s New York office, in January 2002,
Thereafier, the asseteg of Reogradska NY were the subiject of
protracted litigation in federsl court between the Superintendent
and a competing Serbian bank receiver. The litigation was
yltimately settled.

On Januvary 13, 2012, Stone Column presented its olaim to the
Superintendent for the balance of ilts account, $30 million plus
intersst. On July 13, 201Z, the Superintendent reiected Stone
Column’s claim. Shortly thereafter, Stone Column commenced this
action challenging the Superintendent’s rejection, under New York
Banking Law § 2% {3).

Beogradska Banka 3.D. in Bankruptoy Complaint
coording o the Becogradska trustees complaint, the 3240
million deposited in the Stone Columnm account constitubes a
poercicon of a 240 million loan issued by Becbanka dd Belgrade
{(Beobanka}, a bank which operated within the Becgradska banking
gystem, to the City of Belgrade for the purpese of building a

sports stadium in Belgrade in the =arly to mid-1%90s, and that it

iz the trusa owner of the funds in the Stone Column acgount.
The Beogradska trustee alleges that two of Stone Column’s
directors executad a power of attorney {POA} in favor of Zeliko

Popovic, an execufive at Beobanka, and Branislav Jerotic, a

in re Liq idation of Jugobanka, A.D., 46 Misc3d 615, 61&6-17 [3up
Ot County 2@14, Ramos, J.1).
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director of Limes d.¢.0., a limited liability company
incorporated in the former Yugoslavia
Subseguently, Fopovic and Jevotio, purporting to act as

Ay ey

agents on behslf of Stone Column pursuant to the POA, sent
latters Lo Beogradska NY reguesting that Beogradska NY enter into
an agreenent with the National Bank of Yugoslavia {now the
National Bank of Ssrbia [NRS]) for the purpose of facilitating
NBS's *buy back” of the froren funds in the Stone Column account,
in axchange for the release of Yugoslay currency to Limes, In

exwchange, Beogradska NY purpoertediv agreed to pay NBS back with
the frozen funds in the Stope Column accoount {(Beogradska-NRS

3

agreaments) .
Beogradska NY submitted its claim teo the Superintendent, in
its purported capacity as trustee to the legal succsssor of NES
angd pursuvant to the Beggradska-NBS agresments. The
Superintendent reiscited Beogradska's olaim, and the Recgradska
trustes commenced thig action against the Superintendant.
Baecause Stone Column’s and the Becogradska trusbee’s lawsuits

arise out of the same account wi

k]

h Beogradskas NY, the parties

-~

entered inte a stipulation of consolidation and discharge

{stipulation} (NYSCEP Doc No. 14). In that stipulation, the

parties agresed to consclidate Stone Column’s and Beogradsks
trustee's lawsuits into a single action before this Court, who

will determine which party has the superior right to the Stone

12
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Column aceount.
Discussion

I. Judicial Notice of Foreign Law

Stone Column maintainsg that Cyprus law applies to the
validity of the POA because 1} Stone Column is a Cyprug based
company ., governad by Cyprus law; 2) the POA is broadly phrased,
purporting to grant the agents power over Stone Column’s
‘operations” without reference to any particular assget or its
location; %) at the time PCA was purportedly executed, Stone
Colunn did not have & bank account, coffice, asset or any otheryr
contact in New York; 4) all of Stone Column’s directors were
Yugoslav mationals who did not speak English and have never
traveled to the United States; 5 the naned agents in the PCA
were based in and doing business in Yugeslavia:; and 7% the FOA,
1f enforced, was to be used solely between parties bassed in
Yugoslavia.

Inn its opposition, the Beogradska trustee argues that Stone
Column has failed to conduct a proper conflicts analysls in its
motion, and thus, New York law applies and the POA should bhe
found valid.

Following oral argument on the motion and cross-motion, this
Court permittad the parties to submit supplemental briefing on

1

the issue of choice ¢f law, specifically, with regard to the

application of New York law (3/27/17 Tr 54-47).

2]
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Im its supplemental submissgion, the Beogradska trustee
*ooncedes” that Yugoeslav law applies to the validity of the PCa
in light of the Court’s “determination that the weight of ths
activities teook place in Yugoslavia” {(Marion Supp. ALf., § 203.

To e clear, thiszs Court did not make any factua
determinations. This Court plainly reserved decision on
determination of cheoice of law, while giving the parties the
cpportunity to submit supplemenital briefing on the potential
applicability of New York law (3/237/17 Tr 44-47).

he filrst issue to resclve in determining whebther bto
undertake a choice of law anslveis 1s whether thers is an actual

£

o

conflict of laws (Matter

Jersey Mfrs. In: Co.j], 81 wy2d 219, 223 [18931). Only when it

i

can be concluded that no conflict of laws exists carn a choice of

law analyvsis be dispensed with, whereupon the Court will apply
New York law (J. Aron & Co. v Chown, 231 ADR2Z4 426 [1% Dept
185861y, Correspondingly, where the Court identifies an actual
conflict of laws, a choice of law analyvsis ig regquired {Id.).

An additional complicating facrtor in this rase is that the
laws of two potenitially applicable Jurisdictions are foreign. A
rarty who intends to railse an issus concerning the law of a
foreign counbry shall give notice by, inter alia, a3 motion (CEFLR
4511 [bi}. “The court may choose to take judicial notice of the

lawg of a foreign jurigdiction, but it iz only reguired to do so

()
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when the party reguesting the notice provides ‘sufficient

information to enable it to comply with the reqguest, '’ pursuant

1)
;_4
* H
i_\
'
£
L
joF

511 (b} (Sea Trade Mar. Cory. v Coutscdontis,

ot
O

[
igs;
i
o]
e

483, 484-85 [1°° Dept 2013]1; Warin v Wildenstein & Co.. 257 AD2d
214, 214 [1°° Dept 20021,
Copies of statutes are prims facle evidence of the law when

contained in publicationsg generally admitted as evidences of the

b
‘E.l

wisting law of the jurisdicricn where it 1s in force (Sea Trade
Mar., Corp.. 111 AD34 at 484-8%5). Expert affidavits interpreting
the relevant legal provisions can also be a bpasis for
constructing foreign law when accompanied by sufficient
docwmentary evidence {(Idd.).

Tha court can take judicial notice of foreign law even when
the parties submit conflicting expert affidavits and nsed not
hold an evidentiary hearing where either parity submits sufficient

o

persuagive information to determine the scope and effect of a

particular lsw {of Kores Life Ing. Co., Lid. v Morgan Guar. Trust
Co. of New York., 263 FSuppdd 424, 439-440 [8D NV 20031,
recongideration denied 2004 Wi, 1858314 [5D NY 200471). In this
regard, the motion court has broad discretion to take notice of
the laws of a foreilgn country, based on the evidence presented
{CPLR 4511 ibly.

A, Cyprus law

Stone Column has preasented competent proof sufficient for

~1
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“hiis Court to take judicial notice of Cyprus law., Stone Column

s
bl

submitted the sworn expert aifidavit of Cyprict attorney, Yiannos
Georgiades, Esg., accompanied by his curriculum vitae detalling
his legal expertise, and authenticated by an apestille
cartificate.? Stone Columm has alsc submitted certified

Lo

tranglations of all of the Cyprus laws referenced in Gecrgladesg”

IS
tegbimony, including the relevant portion of the Cyvprus Companies
Law, Certifving Officers Law, and caselaw interpreting thess
statutes (Exhibitg 4-5, annexed to the Georglades ALL.:.
Gecrgiadses concludes that the PCA iz invalid under Cyvprus
law because 1t was not properly executed before a certifving
officer pursuant to chapter 39 of the Cyprus Certifving Ufficers
Law, and was not lssusd following a valild decision or resolution
of Stone Columm’s beard of directors, pursuant bo Stons Column’s

Articles of Agsociation {(Georgiades ALF., 9 R-11%.

Gaeorgiades explains that the Minister of Interiocr appoints

Cyprus, Serblas and the US are signancories o the Hague
Convention. An apestille is an authentication of a public
documnent issued pursuant teo the 1961 Hague Conventicn., The Bague
Convention provides for the simplified certification of public
{including notarized) documents Lo be used in countries that have
joined the convention. Under the Hague Convention, signatory
countries have agread Lo recognize public documents issusd by
other signartory countrieg if those documents are authenticated by
the attachment of an international recognized form of
authentication, known as the apgostille. The apeostilie ensures
thar documeants igsued in one signatory country will be recognized
as valid in another signatory country {(New York Stabe Deparitment
of Srtate, Division of Licensing Services, authentication of
Public Documents: htips://www.dos.nv.gov/licensing/apoestille . html
faccessed Sep. 15, 20171,
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certifving officers, and upon appointment, an officer receives a
pargonalized seal; when certifving a document, the certifving

officer affixes his seal (Fd., ¢ 9). In addition, i[he person

]

executing the document must be personally’known to the certifving
officer, or the person’s identity must be attested by twe persons
personally knoown to the certiiving officer who must also gign the
document, in addition to affiwing a stamp (Id., § 10).

Seorgiades statesg that, even if a power of attornsy has the

proper geal and certification, 1t is unenforsesble where it does

net have the signature of all of the directors of the company

il

with certain excaptions (Id., 9 13-1%). Georgiades explalns
that interpreting Stone Column’'s Articles of Association under
Cyprug Law, any matter may be decided by a majoricy vote of all
directors of the company.

The Beogradska trustes subnitted a competing foreign law
sffidavit by a Cypriot attorney, Angelos Paphitis, who disagrees
that a powsr of attorney nead be certified in order to be decmed
valid., He testifies that certification, obtaining an apostille
and/or a notary on a power of attorney 1s merely a modern

commaercial trend, but is not a legally kinding obligation. On

this Basis, he concludes that the POA is perfectly valid under

Cyprug law (Paphitig AFE., Exhibit 8, annexed to the Marion
ALE .}

raphitis algo states that “all three directors of the

(]
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Company [Stone Column] were presented at the meeting” when the
POA wag purportedly executed {(Exhibit B, annexsd to the Marion

AL

h

910y .

(A

;X
paphitis’ affidavit iz unsworn, does not contain an
apestillie certificate, and does not includs certified
transglations of the stabtutory and common law that he references
Moreover, only twe directors’ signatures appear on the P02 and
the signature line for Jovica remaineg blank. Jovica has
repeatedly denied in sworn testimony that he was notified of the
board meeting where the PCA was purportedly presented for
approval, oY ever approved it, for that matter. Paphitis’'s
conclugion that the POA ig valid becsuse “all three directors of
the Company [Stens Column] were presented at the meeting, ” isg
simply puzzling, in light of the evidentiavry record.
The conseguence of these critical omissicons and the faillure

b adeguately present Cvprus law is that the Beogradska trustes’'s

expart witness sgtatement is not to Le given any weight, because
it deeg not provide gufficient information for thig Court to
sooord the construction of Cyprus law thab 1is expert urges.

Thus, the Beogradska trustee fails to rebubt the presentation of

Cyprus law by Stons Column’s axpert {(gsee Sea Trade Mar. Corp.,

111 ap3d at 483).
B. Yugosliav Law

According to Stone Column’e Yugoeslav law expert, the

10
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Monethelass, andielkovic opinss that the POA ig vallid and
enforceable under Yugeslav law because the agents desgignated by
the PCA {(Orce and Iragoliie) never dirvectly reveked it, and the
holders of the PCA {Fopovic and Jerotic) have also not demnanded
ite revocation (Exhibit €, annexed to the Marion AFf.}. Furrcher,
he opines that the B20A cannct be cancelled “due to the expiry of
deadlines, © although he doss not gpecify the applicabla
limitations periods he is referving to {(Id.).

Andieikovic’s gstatement lg unsworn and dees not include an
apostiile certificate. Moreover, his statement does not incliude
translated coples of any laws or caselaw he referencas, 2r any

biggraphical information corrcborasting his legal expertise.

The Court concludes that the Beogradska trustes’s ewpert has

=

ot provided sufficient evidentiary support for his opinion {(see

[So]

.. Sryvnber v Giffen, 1175 2034 526 [3d Dept 20141, Iiv appeal

a7

]

As a resgult, Andielkovic' s

O

a5

=
o]
=
feet
[5]
b

denied 25 Nv3id

fs

statement is wholly ungersuaslive {(see ITtar-Tass Russian News

Agency v Rugsian Kuvier, Inc., 153 F34 82, 82 [2&8 Cir 1898}

[*{Tit is not the credibility of the {forelgn law) experts that
ig at issue, it is the persuasive force of the cpinions they
gxpraessed” ]} .

In its supplemental submission, the Beogradska trustes
completely ignores the Court‘s uneguivocal direction that the

parties present theilr arguments as to the applicability, 1f anvy,
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7 [y

of New York law, to the validity of the BOA (3/27/17 Tr 44:17-25%,
45:18, 46:9-14, 22-26, 47:2-4). Instead, the Beogradska trustes

sulbmits three additional legal opiniconsg from Yugoslav law
experts. All three legal opinions conclude that the POA is
effective and legally valid according to the laws applicable in
tha former Yugosiavia in 19%2. The Court notes that the
supplemental legal copinions offered by the Beogradska trustes
completely contradict the position offered by the Beogradska
trustee’s original sexpert, Sava andijelkovic.® The three legal
opinions offered by the Beogradska trustes in its supplemental
subnission appear to be pracissly the type of incompetent and
unautiiorized evidence which itsg first expert, Aandijelkovic, hac
rejected outright.

The Court completely rejecis Beogradska’'s suppleamental
submission on Yugoeoslay law, presented in total disregard of this
Court’s instruction that the supglemental gubmigsion be limited
to New York law. Moreover, the Beogradsks trustee’s supplemental

submigaion is simply irreconcilable with the position its initial

Yugoslav law expert presented, and thus, whollyv unpersuasive.

andijelkovic had rejected Stone Column’s Yugoeslavian law
gxpert’s presentation as incompetent evidence based on hig
agsertion that only a Serbian court in the court of a regular
litigation can opine on 2 validity of the PFOA, which authority
is exclusive. Andjelkovic algso concluded that in the case of a
conflict of laws, the Congtitutional Court of the Republic of
Serbla is exclusively competent in this field {(Andielkovic ARE£E.}.

s
{3
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The Court has considered all of the views presented by the

expert wlitnegsses and the sources provided, and conciudes that

N 1

Stones Column’s experts sufficiently set forth the laws of Cyprus
and Yugoslavia as they ewisted in 1929%2 and insofar as they

pertain toe the valldity of the POA which permit this Court to

.
e
N

take judicial notice of foreign laws, pursuvant toe CPLR 4511
. New York law
New York General Obligations Law {GOL), which governs the
validity of powers of attorney, was substantially amended in

2008, In 1882, when the PDA was purportedly execurted, GOL 8 5~

It
~

7y

1501 set forth a sample statutory power of atterney form, and
contained a neotarization regulrement {(GCL 8 3-1501 [1%8%21). G0OL
§ 51501 also provided that different forms of gowers of attorney
were permissible, but is silent as to whether such other forms
bad to be notarized (Id.). Nonetheless, New York courts have
consigstently held that powers of éttarney are invalid when aon
acknowledged hefore a notary or if defesctively notarizsd
{Freedman v Cppenheim, 20 AD2d4 487 [24 Dept 1903713.

A defect in acknowledgment ov lack of a notary is non
nacegsarily fatal to the validioy of a powsr of attorney under
New York law, where the pringipal ravifieg and confirms it {e.g.
Citibank, N.A. v Silverman, B4 ADZIA 425, 426 [1% Depit 201171).
"Ratification is the act of knowingly giving sanction or

affirmance to an act which would otherwige be unauthorized and

14
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performance; the locaticon of the subiject matter of the contract:

o

znd the donpicile of the contracting parties {(Id. at 317-18).

When the significant contacts are considered, in light of
the fact that thig is a contract case, it iz plain that this
dizpute centerg on Cvprus.

Stone Column was incorporated in Cyvprus. According to the
uneentroverted record, at the time that the POA was purportadly
gigned, the Beogradska NY account in New York City was not yeb in
existencs; Stone Column s only existing bank accounts and assets
were located in Cyprus. Stong Column subnmits the testimony of

two dirscrtors who congistently tegstify rhat everv aingle one of
Y ¥ ‘.

nd sharehelder meetings were held at itg

a3

Stone Column’s board
headgquarters in Cyprus, which ig the only office it ever
maintained (Marios Prois Aff., ¢ 3.

The POA is dated March 21, 1892, is written in English, and
ia comprised of twoe documents atrtached to what appears to be the
undated minutes of a meeting of Stone Column’s boeard of directors
{minutes}. The minutas state that all thres Stone Column
directors were present for the meeting. At that time, Stone
Colurmm had three dirvectors (Radonijic, Xeorunovski, and Aleksico).
The minutes state that the beoard “unamimmousilyv] approved to
appoint Mr. Popovic and Mr. Jerotic (the Beobanka and Limes

exacutives) with full powers to issue a power of abtorney to this

effect.” The minutes are followed by the two powers of atborney
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[the POAY forms, one for Popovic and another for Jereotic. Given
tha testimony of Stone Column s directors, the board meeting
where the POA was purportedly executed must have ogcurred in
Cyprus.

Only twe of Stone Column‘s directers, Radeniic and
Korunovski, appear to have signed the POA; the signature line for
Stone Columm’s third director, Aleksic, is blank.? The POA
purports to grant Popovic and Jerctic comgplete and unfetitered
authorivy over Stone Column’s “operations.” The POA contains no
language of limitation pertaining to time, subject matbter, scoope
o¢f agsets or geographic logation. Specifically, there iz no
language in the PCA referencing assets located in New York, acrs
to be undertaken in New York {or any lccaticon, for that matter),
or an acoount located in Beogradska NY.

The POA does nob contain a cholce of law provision, and is

* Radonijic died in 1939, Rorunoveki died in 2002. Nelther
could be depeosed ig this action.

Alskgic testified that he was completelv unaware that Stone
Column had ever appointed any third party agents through a power
of attorney, and that he was never informed that Xerunovski or
Radoniic had signad a power of attorney in favor of Jerotic or
Popovia, and, speaking through & translator, that neither
himself, Radoniic or Rorunovskil speak or read Bnglish {(Aleksic
AREEL., 9% 5, 10} . Aleksic also testifisd that he nsver received
netification of a beoard mesting held on March 3%, 1982 (Id}.
Aleksic testified that he was the sole signatory on all of Stons
Column ‘s bank accounts, including the Besogradska NY accoount, and
that he attended evervy gingle board meeting of Stone Column, &ll
of which were hald in Cyprusg, and the PCA was never introduced or
votaed upon at any of thege mestings (Id.). He maintainsg that rthe
POA is a forgerv.

t,...\
~d
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not notarized. No derails concerning the place of negotliation or
execution of the BOA have heen unearthed during extensive
digcovery.

In 18%2, Stone Coliumn’s three directors and the principals

purportadly agpoilntad v the FOA were Yugoslay cibtizens,
Nonethelsss, othear significant factoers identified by the
Restatement are simply unknown, i.2. the place of negoviation and
contracting of the POA, and the place of.performaﬂce, givern the
BOA’ s silence on these matters. In tote, insofar as Stone Column
wag incorporated in Cyprus, alill of itg board meetings were held
in Cyprus, the presumed lecation of the POA’s execution, and
Stone Column’s only bank accounts and assets were located Iin
Cyvprus at that time, the Court determines that Cyprus law
applieg.

ITYI. EBeogradshka Trustese’s Cross-motion

The RBeogradska trustes seeks s declarsticn, in a Ccross-

valid and effective under New York law,

)]

metion, that the POA I
That portion of the crosg-motion which seeks a determination that

New York law applieg to the wvalidioy of the P0a iz denied, for
¥ v

the reasong set forth above. Az Lo the validity of the POA under

65

Cvprus law, the Court will afford the parties an opoortuniity o
brief the issus and present the full evidentilary record, on a

motion for summary judgment, 1f so advised.

accordingly, it is further

18
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ORDERED that claimant Stone Column Trading House Limited’'s
motion {007} isg granted; and it is further

ORDERED that claimant Stone Column Trading House Limited’'s
motion {008} is granted; and it 1s furtherx

ORDERED that Claimant Beogradska Banka A D, in Bankruptoy's
crosg-motion is denied.

DATED: October 2, 2017

ENTER:

SR Y & \\\\:\‘ \\\\\ NN B RSN
A CHEE N N \\\\\\\\m\»«m

J.S5.C.
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