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SUPREME COURT OF .THE STATE OF NEW.YORK 
COUNTY OF NEW YORK: PART 46 
-----------------------~--~------~~~--x 

IN RE : NEW YORK CITY 
ASBESTOS LITIGATION 

/ ... 

------------------·-~----------~-----~-x 

This Document Relates to: 

MARY MURPHY-CLAGETT, as Temporary· 
Administrator for the Estate of 
PIETRO MACALUSO, 

Plaint'iff 

again.st 

A. 0. SMITH WATER PRODUCTS, et· al:;·:. 

Defendants·· 

----------------------------------7---x· 

LUCY BILLINGS, J:s:c.: 

Index No. 190311/2015 

-DECISION AND ORDER 

Defendant. Peerless Industries, Inc., moves for·· summary 

judgment dismissing all claims'against Peerless·Industries, 

C.P.L.R. § 3212(b)., on two.grounds. First~ the decedent Pietro 

. Macaluso' s removal of ·Peerless Industr.ie~.' boilers from 

residences when working·in Kings County during 1972-82, by 

separating them into sections wi~h a·crowbar and sledgehammer to 

dismantle arid them.and carry.them out of 'the residences, was not 

a reasonably forese~able use_. of the boilers.· Second, Macaluso 

would not have heeded a warning regarding the hazards·· of exposure 
. ' 

to asbestos when working near Peerless Industries' boilers. For 

the reasons more. fully explained cm .the iebord October 23, 2017, 

the court denies Peerless .Industries' motion .. ·. 

Peerless Industries has failed to establish that Macaluso's 
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... . ·. 
removal of boilers· by separating them into ~es:tions with a 

crowbar and siedgehamm~r .. to dismantle an~ th~m and carry them out 
• ' • ,J ' 

of the residences.was n:ot. a reasonat?ly fqresee~ble use of the 
' ' ~ ' ' 

' . 
boilers. Unlike· the salvaging of valves as· scrap metal. in 

Hackler v. William Powell Co., i29 A.D.3d 463, 465 (1st Dep't 

2015)·, it was foreseeable ~to .·Peeriess Industries that its boilers 

would be removed from iesidences ~i.the.en~ ~f ihe boilers'· 

useful life to 1nstall new. bo.ile:!s. in the old boilers t.. place for 

continued heating. Macaluso testified at his deposition that it 

was necessary to break.the boilers down into pieces to remove 

them from the residences I·, due. to the 'boilers I weight or 
~- . . . . " " . 

unwieldiness or to the· size· ·of the spaces through which it was 

necessary to haul- 'the boil.ers. ~tthough. he_ may not. have been 

questioned specif ic'ally' about the reasons for breaking apart the 

boilers to remove them, nothi'ng in the inquiry suggested that he 

was reckless or. careless in breaking them apart or that it was 
' ..• " • t ' 

not standard· removal procedure···to·break.them·:_apart· .. 

Peerless Industries also has fail.ed "t:o meet. its burden, upon 

its motion for summary' judgment,· to· establish that Macaluso would 

not have heeded a.warning regarding the hazards of exposure to 

asbestos when working near Peerless Industries' boilers. 

Peerless Industries relies on Reis v. Volvo Cars of N. Am., Inc., 

73 A.D.3d 420, 423 (1st Dep't 2010), where ·the· plaintiff, in 

opposing the defendants'· motion for summary. judgment dismissing a 

claim of failure to warn about the absence. of .. a starter interlock 

on their motor vehicle,· did not· rebut. their ·e\ridence from his 
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deposition that he did not .cons_:idef .it_ necess~ry to read the 

- vehicle manual ·because he \irtderstood ~ow the· vehicle operated. 

Thus the defendants_ prese~ted affi_rmativ~· evi<;lence_ that, had they 

provided a warning about the risks ,without the. dev_ice; _ the 

plainti'f f wou,ld not haVe-:he.eded•' S~ch -~._. warn_i.rtg'.: . --

Peerless Industries· _also rer.ie~- on Mulhall· v. Hannafin, 45 

A.D.3d 55, 61 (1st pep't 2007) :- There_ the -p.iaintiff, in.opposing 
• ~ < • ) '. 

the defendant's motion for summary judgment dismissing a claim of 

inadequate warning about the risks of a fixation device implanted 

during surgery, did not rebut its ev~denc~ tr?m her deposition 

that she did:not read" the consent_f,orrhs wa:r-ning.of :r:isks and that 

reading the forms would not ··have dissuaded .her from the- surgery. 

Similarly, in Sosna .v. American Home Prods.-, ·298 A.D.2d 158, 158 
- -

(1st Dep't 2002), the de~endants' motion for summary judgment 

dismissing an inade.quate ·wa~ning ·clciim c;:i:lfroiit~d the plaintiff 

with his deposition testimony that·he?-id.not read the warning 

provided with their product until after-lie stopped using it. 

·Again in each action the defendants presented affirmative 

evidence that, had they provided adequate warnings about the 

risks of their products, ·the plaintiff_s would not have heeded 

such a warn_ing. · 
. " . . 

Here, no party iriquired·of Macaluso.at-his -deposition about 

whether, had-he been provided a warning-about the risks of the 

products he worked with, he would haveheeded•them. Thus 

Peerless Industries is without ·any prima facie evidence c>f 

Macaluso's failure to heed a_ warning essential ·to this defense to 
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plaintiff.' s claim of Peerless Industrfes' ·failure to warn about 
. . ~:I -~ ~- ·:t' .· 

the risks of exposure ·to.a_sbestos ~hile working with its·boilers. 

See Voss v. Netherlands Ins. Co., 22 N::Y" .. 3d: 728,' 734 (20_14); Vega 

v. Restani Constr. Corp.,_ l8_N~Y·:3d.499, -503 .(2012); Smalls v. 

AJI Indus. , Inc., ·10. N.'. Y. 3d 733,. 735 (2qo8) ; : JMD ·Holding Corp. v. 

Congress Fin. Corp., 4 N.Y,3d 373, 384 (2005). Its motion for 

summary judgment places the initial burden on· Peerle'ss 

Industries I • unlike the. trial.; where pl~i11;t.~ff "wlll. bear the 

initial burden to show that .. he·.·~ould. have heeded a warning. See 

Sweberg v. ABB. Inc.; 143 A.D:.3d 483, 484 (1st Dep't 2016); 

Peraica v. A.O. S~ith Water P~ods., 14j ~.ri.3d 448, 450 (lst 

Dep't 2016) ;·Santos v. Ford Motor Co., 69:A .. D .. 3d. 50_2, 5_03 (1st 
. . . - ' " .. 

Dep' t 2010) .. ~-.Therefore Peerless Industries-has -failed to meet 

its prima facie burden, "upon its motion· for summary judgment, to 

establish either.of its grounds ~or dismissal. C.P.L.R. § 

3212 (b) . 

DATED: October 23 ,; 20;J.. 7 

mcaluso6.189 4 

,LUCY BILLINGS, J.S.C. 

·LUCY BtLLlNGS 
~;i'.r· . ,, J.s.c . 
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