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SUPREME COURT OF THE STATE OF NEW YORK .
COUNTY OF NEW YORK: PART 46 el e

IN RE: NEW YORK: CITY S
ASBESTOS LITIGATION fi;--{..

This Document Relates to

MARY MURPHY-CLAGETT, as TemporarY”'

Administrator for the Estate of Lo S

PIETRO MACALUSO T i L _.Index No. 190311/2015

- Plaintiff

.- against - _:-Tw“* . .+. ‘. .DECISION AND ORDER
A.O. SMITH WATER PRODUCTS et%a1};~ e

Defendants

LUCY BILLINGS Jd. S .C.
Defendant Peerless Industrles, Inc ‘ moves for summary
judgment dlsmlss1ng all clalms agalnst Peerless Industrles

C.P.L.R. § 3212(b). on two grounds Flrst the decedent P1etro

- Macaluso’s removal of Peerless Industriesz-boilers from

residences when working:in-Kings County during 1972—82 by
separating them 1nto sectlons Wlth a crowbar and sledgehammer to

dismantle and them and carry them out of the re31dences was not

S a reasonably foreseeable use,of the.b01lers.:‘3econd, Macaluso

would not have heeded a‘warning regarding the hazards~of exposure
to asbestos whenuworking near Deerless Industries"boilers. For
the'reasons more,fully explained on the reéord_October 23, 2017,
the court denies'Peerlesshlndustries;;motion.f

Peerless Industries has failed to establish'that Macaluso’s
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removal of b01lers by separatlng them 1nto sectlons with a
crowbar and sledgehammer to dlsmantle and them and carry them out
of the re51dences was not a reasonably foreseeable use of the

-

boilers. - Unllke the salvaglng of valves as’ scrap metal in

Hockler v. Wllllam Powell Co 129wA D 3d 463 465 (1st Dep t
2015)‘ it was foreseeable Lo Peerless Industrles that its boilers
would be removed from re31dences at the end of the b01lers"
useful 1ife to 1nstall new‘b01lers;1n the old'b01lers“place for
continued heating . Macaluso testlfled at hlS depos1tlon that it
was necessary to break the b01lers down 1nto pleces to remove
them from the res;dences/adue>touthe bo;lersv_welght or - . \
unwieldiness orvto the‘sizeyof the-spaces:through mhich_it was
necessary to haul- the b01lers ' AfthOugh~he may'not‘have'been'
questloned spec1f1cally about the reasons for breaklng apart the
bollers to remove them, nothlng in the 1nqu1ry suggested that he
was reckless or‘carelessyin;breaklng‘them~apartvor,that_it was
not standard~remoVal‘procedure”toVbreak;themiapart;.

Peerless'lndustries.also has~fai1edﬁto.meet;itsvburden, upon
its motion for summary judgment to establlsh that Macaluso would
not have heeded a, warnlng regardlng the hazards. of exposure to
asbestos when worklng,near Peerless Industrles' b01lers

Peerless Industrles relles on Rels v Volvo Cars of N. Am., Inc.,

73 A.D.3d 420, 423 (1st Dep t 2010) 'where the plalntlff in
opp051ng the defendants”motlon for summary judgment d1sm1ss1ng a
claim of failure to warn about the absence of a starter 1nterlock

on thelr motor vehlcle, dld not rebut thelr ev1dence from h1s
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deposition” that he d1d not cons1der 1t necessary to read the
“vehicle manual because he understood how the vehlcle operated
Thus the defendants presented afflrmatlve ev1dence that had they
provided a warnlng about‘the rlsksiw1thoututhetdev;cejithe.

plaintiff would not have heeded’ such a' warning:

Peerless Industrfes“aISO-reIfes'on Muihall’y"Hannafin) 45
A.D-3d 55, 61 (1st Dep t 2007) ' There the plalntlff iﬁ opposing
the defendant s motion for summary judgment dlsmlss1ng a claim of
1nadequate warning about the rlsks of a flxatlon dev1ce implanted
durlng surgery, 'did not rebut 1ts ev1dence from her depos1tlon
that she d1d not read the consent forms warnlng of rlsks and that

reading the forms would not-havevdlssuaded,her‘from‘the_surgery.

Similarly, in SosnajV}JAmeriean Homé Prods., 298 A.D.2d 158, 158
(1st Dep’t'2002); the defendantsf motion for summary judgment
dismissing an inadequate9warning¥oiaim)oonfrontedlthefnlaintiff
with his deposition testimony that;hefdid’not'read thefmarning.
provided with their produot untii;after’heistonped using it.
‘Again in each action the“defendants'presented:affirmathe
evidence that, had'theyiprOVided.adequate marnings.about the
_risks of’thefr products, the plafntiffs wouidfnot'have heeded
sueh a warning; B ) . -
Here,,no'party inquiredjoffﬁaealuso:at‘his~depositi0n about

whether, had -he been provided a Warning'about the risks of the

products he worked w1th he would have heeded them Thus

Peerless Industrles 1s w1thout any prlma fac1e ev1dence of

Macaluso’s failure to heed a warnlng essentlal to thlS defense to
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plalntlff s clalm of Peerless Industrles’ fallure to warn about

the risks of exposure to. asbestos whlle worklng w1th 1ts b011ers

See Voss V. Netherlands Ins' Co ' 22 N. Y 3d 728 734:(2014); Vega

v. Restanl Constr. cOrp 18 N.Y 3d 499, 503 (2012)1fsma11s v,

AJI Indus., Inc., 10 N Y 3d 733 735 (2008)- JMD Holdlnq Corp V.

Congress Fin. Corb T4 N, Y 3d 373 384 (2005) 'Its mot;on for

' Industries, unllke the trial-“where“plalntlff W1ll»bear the

3212(b) .
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summary judgment places the 1n1t1al burden on Peerless

initial. burden to show that he would have heeded a warnlng - See

Sweberg v ABB, Inc.,; 143 A. D 3d 483 484'(1st Dep t 2016),

Peraica v. A. O Smlth Water Prods 14§ A D»3d 448, 450 (1st

Dep’'t 2016) Santos V. Ford Motor Co 69 A D.3d. 502, 503 (1st

-

Dep’'t 2010) Therefore Peerless Industrles has falled to meet

o |

its prima fac1e'burden, upOn 1ts'motlon’for:summary ]udgment, to

establish either‘of its grounds'for.diSmiSSal. ~C.P.L.R. 8§

DATED: October 23, 2017

- LOCY BILLINGS J.s.C.
" LUGY BILLINGS
' . JS.C
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