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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK IAS PART 17

THE HUNTER REALTY ORGANIZATION, LLC,

Plaintiff, Index No.: 652239/2013
-against- | i ©  Motion Seq. No.: 002
'SELECT NY, LP,
' DECISION/ORDER
Defendant.
__________________________________ X

HON. SHLOMO S. HAGLER( J.S.C.:

Defendant'Select NY, LP (“Select” or “defendant”) moves
pursuant ﬁo CPLR 3212 for summary judgment dismiésing the
Verified Amended Complaint (the “Amended'Complaint") of plaintiff
The Hunter Realty Organizatibn, LLC (“Huﬁtef”vor “plaintiff”).1
Plaintiff’s Amended Compléint alleges defendant breached its
contract by failing to pay pléintiff a real estate‘brgkerage
commission for the lease of ‘office spaée (the “Space”) in a
building located at 401 Broadway,ﬂNew Yo;k, New York (“401
Broadway”) (Affirmation of Mark-Tamoshunas (“Tamoshunaé

Affirmation”), Exhibit “B” [Amended Complaint]).

'On or about June 24, 2013, Coldwell Banker Commercial Hunter Realty (“Coldwell”)
commenced this action asserting causes of action for breach of contract and quantum meruit. On
or about November 21, 2013, Coldwell filed a Verified Amended Complaint amending the
caption to identify The Hunter Realty Organization, LLC as the proper plaintiff (Tamoshunas
Affirmation, Exhibits “A”, “B”). By Order, dated April 10, 2014, this Court denied defendant’s
motion to dismiss plaintiff’s breach of contract claim pursuant to CPLR 3211, and dismissed

plaintiff’s claim for quantum meruit, as duphcatlve of the breach of contract claim (/d., Exhibit |
CGC?’) .
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FACTUAL BACKGROUND

Plaintiff is a commercial real estate brokerage firm (Id., 9
~2). On May 15, 2009, plaintiff'entered into a letter agreement
with defendant for “ﬁhe exclusive right to find, negotiate for,
and secure space for Select” (the “Bererage Agreement”) (Id.,

Exhibit “F” [Brokerage Agfeement]; Id., Exhibit “B” [Amended

Complaint], 1 4)f

‘By its terms, the Brokerage Agreement continued through
December 31, 2009 and was to be “extend[ed] thereafter on a
month-to-month basié until terminated by either party upon
thirty-days (BO)Fprior written notices to the non—terminating
party” (Id., Exhibit “F” [Brokerage Agreement]). The Brokerage
Agreement provided further that plaintiff:

“shall receive any commission, fee or other
compensation earned hereunder from the owner,
lessor, or sublessor of the space which is
leased by Select; provided, however, in no event
shall Hunter seek any commission, fee or other
compensation whatsoever from Select.”

The Brokerage Agreement also included a provision!regarding
termination as follows:

“[ulpon and after termination of this agreement,

‘ Select shall recognize Hunter and act through

| Hunter as broker in any negotiations then

‘ pending, or dealings then being carried on, for a
leasing of space by Select; provided, however, -
that within ten-days (10) following such '
termination, Hunter shall have provided to Select
a detailed list of any such negotiations then
pending, or dealings then being carried on, which

., list must be confirmed by Seléct, in Select’s

2
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good faith” (Id.) (the “Tail Provision”).

| Moreover, the Btekerage Agreement provided'that “[iln the event
of any dispute under this agreement, or any litigation or
arbitration in connection thereWith, the prevailing party shall
beventitled to receive froﬁ the nen—prevalling party its
reasonable legal fees and disbursements” (I1d.) .2

Accordlng to Select in the spring and suﬁmer of 2012, it
asked Hunter to find new offlce space for Select s New York
office.? Plaintiff claims it 1nvest1gated‘a number'of-locatlons
in Manhattan (Tamoshunas.Affirmation,lExhibit “G”_[Slegel
deposition] at 27;28, 325.4 vIt is undisputed that on JUne 29,
2012, Nathalie Piquionne, Chief Financial Officer of Select
(“Piquionne”) emailed both Peter Sabesan, Principal of Hunter
(“Sabesan”), and Siegel forwarding them information about a space
on the 12t floor at 401 Broadway tnat Jonathan Braaten

(“Braaten”), defendant’s general manager, had sent to her.®> 1In

2Although the Brokerage Agreement also provided that “in no event shall Hunter seek any
commission, fee or other compensation whatsoever from Select” (Tamoshunas Affirmation,
Exhibit “F”), defendant merely cites this provision as a fact and fails to make any legal argument
as a ground to support its motion for summary judgment. '

*Select maintains that the renewal lease with its landlord at the time (at 131 Varick Street)
was nearmg the end of its term.

*Wayne Douglas Siegel (‘_‘Siégel”) is the Senior Managing Director of Hunter
(Tamoshunas Affirmation, Exhibit “G” at 7). .

*On June 29, 2012, that employee, Jonathan Braaten, emailed Piquionne stating that he
and Herwig Preis (“Preis”), CEO of Select, “saw a great space at 401 Broadway which is just
south of Canal. [Preis] and I saw it the other week and felt it had great potential” (/d., Exhibit

3
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her email to Sabesan and Siegel of‘Huntef; Piquionne states that
the Space “is-too-émall_and the pricing with the ad ons [sic] is
at first sight not the besf.deal—i have not seen the buildihg -
maybe you can have .a look at it and see if there.is anything
[sic] to:cut the price-it is 401 Broadway7 (Tamoshunas
Affirmation, Exhibit “I'f).6 That same day, Sabesan reblied to
Piquionne and statéd, in part;i“I will check ogt this_building
and will look afound to see if any.good deals_etct;]j S0 none of
us waste anytime [sic], can u ask and then provide ﬁs with

.parameters and we will see_what spaceé aré ayailable” (Id.,
Exhibit “J”). ,

Defendant claims that the only pfoof pléintiff p?oduced
which demonstrates;thatIplaintiff:did any’work té pursué 401
Broadway was in'the_form of tWo emails senthby plaintiff to 401
Broadway. In the first email, dated August 6, 2012.(five weeks
after Piquionne’s email to Sebasen and Siegel), from Siegel to
James (“Jay”) Caseley (“Caséley"), the agent at 401 Broadway,v

Siegel soughtbto arrange a tour of the Space (the “August 6

“I”’). According to defendant, Braaten learned about spaceé available at 401 Broadway from
employees of other companies located there. '

SPiquionne also stated in the email that she had notified Preis about the current status with

the defendant’s landlord and with the Woolworth building, whi¢h was one of the spaces being
pursued by Hunter for Select.
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Email”)_(Tamoéhunas_Affifmation,ﬂﬁxhibit “M.”).7 The second
email, dated August 27, 2012, from Siééelvto a.representative of
401 Broadway, stétes “doug, What T u askiﬁg for.this unit?” (the
“August 27 Email”)(Id., Exhibiﬁ-“N”). Piquionné-testified that

defendant never received detailed information, including pricing

.and square footage regarding the Space at 401 Broadway (Id.,

Exhibit “K” [Piquionne Deposition] at 98—99).
Defendant claims that plaintiff showed it spaces at several
other buildings. However} “after months of searching, none of

the options' [plaintiff] had to present were suitable for

. [defendant’s] business or made sense to [defendant’s] CEO to

pursue” (Notice of Motion, Piquionne Affidavit, at { 34). By
letter, dated August 30, 2012, from Piquionne to Sabesan,
defendant terminated the Brokerage Agreement, effective as of

September 30, 2012 (the “Termination Letter”) (TamOshunas

Affirmation, Exhibit “P”). The Termination Letter provided in
pertinent part:

Please accept this letter as termination of [sic]
agreement dated May 15, 2009 between SelectNY LP and
your company Coldwell Banker Commercial Hunter
Realty/The Hunter Realty Organization, LLC, effective
as per September 30" 2012. '

Herwig, our CEQO, Jonathan and Julie felt that none of
the offices shown were the right fit for SelectNY
which lead [sic] to the decision to terminate the
agreement.

"Caseley responded that day “[m]eet in lobby at 2:45" (Tarmoshunas Affirmation, Exhibit
6GM,3)' .
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There afe currently ﬁo pending negotiations, dealings

for a leasing of space by SelectNY LP.
Defendant asserts that after it terminated thé Brokerage
Agreement; it considered staying at its then'current location,
agd at thé same time deéided to determine whether 401 Broad&ay
was still a viable option (Notice of Motion, Piquionne Affidavit,
I 43; Affirmation of Diaﬁa Zboroysky in Obposition (“Zborovsky
Affirmation”), Exhibiﬁf;G"'[PiquiOﬁne Déposition} at 76-78).
Piquionne stated that she contacted the brokers at 401 Broadway
and learned that the.entire.lZth floor was available. Piquionﬁe]
arranged for a tour in>Septembér 5f 2012>(Notice of Motion,
Piquionne Affidavit, 99 44, 46; Zborovsky Affirmatibn, Exhibit
fG?l[Piquiénne’Deposition] at 77-78). At her deposition,
Piquionne was ésked whether the éppquimate.time that
negotiations for a‘leése at 401 Broadway was “started” by
defendant with 401 Broadway took §lace in “October, September”.
Piquionne responded “Yéé, we are talking abqut“tﬁe lease, yes,
that -- the last quarter of the year 2012" (Id. at 84).

Defendant submits.avcopy of a Letter-of_Intent; datéd
October 8, 2012, from the managing agent of 401 Broadway to
Piquionne covering the lease of the entire 12*" floor space.
Piquionne signed the.letterbon October ZSL 2012 (Notice of
Motion, Tamoshunas Affirmation,'Exhibit “Q”) . 'After subsquent

negotiations during November and December of 2012, a lease for
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the Space was signed at the end of December 2012 (the “fease”)
(Zborovsky Affirmation, Exhibit ﬁGf [Pigquionne Deposition] at 77=
81; Pigquionne affidaVit, 99 46-47; Tamoshunas Affirmation,
Exhibits “Q», “R”, “S7; Tamoshunaszeply Affirmation, Exhibit
wpery 8 V

Defendant further maintains that plaintiff never provided it
with a “detailed list of any [n]egotiatione then pending or
dealings with” 401-Broadway,(or'any'other landlord) within ten
days following the termination of.the Brokerage Agreement
pursuant to the terms of eaid agreement. It is undisputed that
plaintiff never provided defendant with.auch a list. Defendant
contends that it dio not prevent plaintiff from sending a list
identifying 401 Broadway as a landlord with whom plaintiff was
negotiating (Tamoshunas Affirmation, Exhibit “G” [Siegel
Deposition} at 89-90; Id.; Exhibit “L” fsabesan Deposition] at
47) . Consequently, defendant seeks dismissal ofAthevAmended
Complaint and 1in accordance nith tne Brokerage Agreement’s terms,
“reasonable legal fees and_disbureements.”

In opposition, plaintiff.refers to tne August 6 Email and
the August 27 Email as -evidence that plaintiff “did in fact do

the work necessary [sic] in the process of. leasing a space at 401

8According to defendant, the Lease was dated “as of” October 26, 2012, and numerous
drafts of the Lease and rider were exchanged until executed at the end of December 2012 (Reply
Affidavit of Piquionne at § 14). An email from the managing agent of 401 Broadway to
Piquionne, dated December 21, 2012, acknowledges receipt of the Lease and checks (Notice of
Motion, Tamoshunas Affirmation, Exhibit “R”). :

7
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Broadway” (Eborovsky Affirnation;nghlbit.“H"'{Affidavit-of
Sabesan 1n Support: of Opp051tlon]vatfﬂ»l2)—
Plalntlff malntalns that in September 2012 while the..
|
»Agreement was stlll in effect defendant “took steps” to lease : |
401- Broadway because defendant v181ted the Space at that time- | '
w1thout71nforﬁlng plalntlffl(Zborovsky Afflrmatlon,;Exhlblt fH”

Y[Sahesan Affidavitl atfiﬁf2§;l§1)f Eialntlfffrefersvto the I
deposition:ofAPiquionneZWherefn;shevindioatedlthat negotiatigns
by‘defendant with 40llBroadwaylforythe’épaoe began lnw“Octoher, |
Septemher";: Plaintifflargdes'therefore that'defendaﬁt’chtacted | I
40lvBroadWay in September ZQlZ inforder'toz“cnt_plalntiff out of
.the deal;” Plaintiffpolaiﬁs‘fnrther_that (if:defendant refused
topallow plaintiff tOjshow@defendantktheiépaoe prior'to the
'Terminatlon Letter}.{iil‘thelTermfnation'Letter “purposerlly and
fraudulently”hrepresented that;“there_are;currently notpending.

» negotiationsf.dealings-for a leasing:of%Space by [Seleot]” when
such negOtlatlons were taklngtplace;eand%(liil the Condftion.in
_the érokerage-Agreeﬁent requiring'plaintiff to provide'defendant'
with a list- of pendlng negotlatlons w1thln ten days of
termlnatlon was renderedllmp0551ble forvplalntlff to fulflll as-a
result of defendant’srbad falth mlsrepresentatlon that there were
no pending negotlatlons or deallngs for a lease at 401 Broadway
(Zborovsky,Afflrmatlon, EXhlblt MH” [Sabesan AffldaV1t] at 19 17P

20, 23%29, 32; Plalntlff’s Memorandum of Law at 5).
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DISCUSSION

Summary Judgment

"The prqponent bf a motioh for summary judgment must
demonstrate that there are no matefial issues of fact in dispute,
and that it is entitled to judgment as-a.mattervof law"
(Dallas—Stephenson v Waisman, 39vAD3d.303; 306 [1st Dept 20077,
.citing Winegrad v New York Upiv. Med. Ctr., 64 Nyz2d 851, 853
[1985]). Upon proffer of evidehce establishing a prima facie
case by the movant, “the party oppbsingva.ﬁotion for summary
jﬁdgment bears the burden of ‘prbdﬁc[iﬁg] evidentiary proof in
admissible form sufficient to require a trial of material
questions of fact’” (People v Grasso, 50 AD3d 535, 545 [1°° Dept
2009], quoting Zuckerman v Cify of Néﬁ York, 49 NY2d 557, 562
[1980]). 1In consiaering a summary judgment.moﬁion, evidence
should be “viewed in the light most.favorablé to the opponent of
the motion” (People v Grasso 50 AD3d at 544 [internal cifation,
omitted]).

Brokerage Commission

Generally, to be entitled to a commiésion, a broker must
have gbrought about the sale [of lééSe] . . . [or, in other
wordé],,the broker must ke the procurinéicausé” (Greene v
Hellman, 51 NY2d 197, 205-206 .(-1'98'01;-see SPRE Realty, Ltd. v
Diensﬁ, 119 AD3d 93, 97-98 [1°t Dept'2014]). However, a “broker

with an exclusive right to sell rneed notvshow that it was the
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procuring cause of the sale” (Sioni & Partners, LLC v Vaak
Props., LLC, 93 AD3d 414, 417 fl#-Dept 2012]; see Rachmani Corp.
v 9 E. 96" St. Apt. Corp., 211 AD2d 262, 268 [1°F Dépt 1995] [“an
exclusive right to sell agreement entitles the.broker to receive
a commission on a sale to any purchaser, whether or not the
broker played a part in the negetiations”]).

Determination

in the instant matter, defendant has failed to establish .its
prima facie entitlement to judgment as a matter of law.
Pla{ntiff alleges that “defendant had in fact been deeling
directly with the building management/agent ae 401 Broadway in
the hopes of cutting [pllaintiff out of the deal, despite
the...Brokerage Agreement” (Zborovsky Affirmation, Exhibit “H”
[Sabesan Affidavit] at 9 23).° There is undisputed evidence in
the record that defendant viewed the Spaee in September 2012,
during the period in which the exclusive Brokerege Agreement was
still - in effect in éccofdance‘with the tefms of the Termination
Letter (Zborovsky Affirmation, Exﬁibit'“G” [Piquionne Deposition]
at 83-—84')'.10 -Plaintiff maintains therefore that defendant

purposely and fraudulently failed to disclose the pending -

*Plaintiff alleges that Select’s representation in the Termination Letter that “there were
currently no pending negotiations, [sic] deahngs fora leasmg space by [defendant]” was false
and misleading.

- °The Termination Letter prov1ded that the termination of the Agreement was effective as
of September 30, 2012.

10
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dealings for leasing of 401 BroadWay, which was a property
:defendant was required to refer to plaintiff during the term of
the Agreement (Id., Exhibit “H” [Affidavit of Sabesan in Support
of Opposition] at q ZQLv Plaintiff also argues that defendant’s
unnillingness to rent the Space dnring the'tetm of the Brokerage
Agreement was an act of bad faith and tnatvdefendant interfered
with plaintiff(é ability to adhere ta the .Brokerage Agreement’s
conditions. ~Plaintiff alleges that as a result of defendant’s
misrepresentations, plaintiff had no reason to believe that
negotiatinns for 401,Broadway were ongoingnand thus could not
‘have disclosed such negotiations at the time the Termination
Letter was sent.

By viewing the Space directly without plaintiff’s
participation during the term of the Agreement (in September
2012), plaintiff has at.the very leastbraised an issue of fact as
to whether defendant breachédvthe’exclusivity provision of the
Agreement prior to its termination (éee Julien J. Studley, Inc. v
Cbach, Inc., 3 AD3d 358, 360 [1=t Dept 2004j; Kaplon;Belo Assoc.

v Cheng, 258 AD2d 622, 622 [2d Dept 1999]). |

Moreovér( the language in the Tail PrnVision is very broad

. and requires éelect'to recognize Hunter as thé broker “in any
negotiations then pending, or dealings then being carried on, for
a leasing of a spade.by'Select.” _The purpose of such a provision

is to protect a broker from the loss of a commission in the event

11
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a property is sold or leased byvthe owner after termination of a
‘listing contract (see Saunders Ventures, Inc. v Catcove Group,
Inc., 151 AD3d 991, 992—993 [2d Depﬁ 2017]; Picotte Real Estate v
Gaughan, 107 ADZd 996, 997 [3d Dept 1985]). 1In this case, there
is at least an issue of fact as to whethér_defendant’s failure to
inform plaintiff of negotiations with 401 Broédway gives rise to

liability under the Tail. Provision.

' : CONCLUSION

Based on the foregoing, it is

ORDERED, that defendant’s motion for summary judgment is

denied.

Dated: October 27, 2017

773.s.C.
SHLOWO HAGLER

& JSC.
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