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At an IAS Term, Part 36 of the Sﬁlpr‘e'me Couit of
the State.of New York, held in and for the County of
Kings, at the Courthouse, at Civic Center. Brooklyn,
New York, on the 1% day of Noveimber, 2017.

PRESENT;
HON. BERNARD J. GRAHAM,
Justice.
___________________________________ )¢
IONDO TOPURIA
PLAINTIFF, ;
~ AGAINST - Index No: 501745714

ANE; LLC, NORTHBAY PLAZA, LLC, LONG
LASTING CONSTRUCTION CORP., DAL H. CHUN
ENGINEER, P.C., KOH ARCHITECTURE, PLLC,
DOUGLASS G. PETERSON AND ASSOCIATES, INC.
AND [GOR GUREVICH, P.E., AND.MVP MECHANICAL
SYSTEMS, INC.,
DEFFNDANT‘S
LonNG LASTING CON‘%TRUCTION CORP.,
THIRD-PARTY PLAINTIFF,
- AGAINST -.
LAWRENCE GLASS; INC.

THIRD-PARTY DEFENDANT.

_____________________ S
NORTHBAY PL AZA, LLC.

'SECOND THIRD-PARTY PLAINTIFF,
~ AGAINST -
T.AWRENCE GLASS, INC.

SECOND THIRD-PARTY DEFEN DANT.
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LONG LASTING CONSTRUCTION CORP.,
THIRD. THIRD-PARTY PLAINTIFF,
- AGAINST -
MVP MECHANICAL SYSTEMS, INC:
THIRD THIRD-PARTY DEFENDANT,
ANI;Z LLC AND NORTHBAY PLAZA LLC,
FOURTH THIRD-PARTY PLAINTIEFS,
-AGAINST -
MVP MECHANICAL SYSTEMS, INC.,
FOURTH THIRD-PARTY DEFENDANT,
A.NE LLC AND NORTHBAY PLAZA, LLC; |
'FIFTH THIRD-PARTY: PLAINTIFFS,
~AGAINST -
VISION CUSTOM BUILDING, LLC,
FIFTH THIRD-PARTY DEFENDANT.
LONG LASTING CONSTRUCTION CORP.,.
SIXTH THIRD-PARTY PLAINTIFF,
-AGAINST -
VISION CUSTOM BUILDING, LLC,

SIXTH THIRD-PARTY DEFENDANT.
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The following papers numbered 1 to 23 read herein: Papers _N'ilmbered

Notice of Motion/Order to Show Cause/
Petition/Cross Motion and

Affidavits (Affirmations) Annexed 1-3. 4-5, 67 8-9. 10-11
Opposing Affidavits (Affirmations) 12-17
Reply Affidavits (Affirmations) 18-23

Upon the foregoing papers, plaintiff Jondo Toputia (plaintitf) m()\-*es; in motion
sequence 3, pursuant to CPLR 3212, for summary judgment on the issue of liakéJility on his
causes of action under Labor Law §§ 240 (1) and 241 (6).

Defendant, fourth third-party plaintiff/fifth third-party plaintift ANE, LLC (A NE), and
defendant/second third-party plaintiff/fourth third-party plaintiff/fitth t_hird-pm}ty plaintiff
Northbay Plaza, LLC (Northbay) move, il motion sequence 6, pursuant to 'CI"L%R 3212, (a)
for summary judgment dismissing plaintiff’s common-law negligence claim and his Labor
Law §§ 240 (1), 241 (6):and 200 causes of action: (b) for summary judgment on its cross
claims against defendant/third-party plaintiff/third third-party plaint-i'ij‘f/ijth.éthird_—party
plaintiff Long Lasting Construction Corp. (LL); (¢) for summary Judgment di'sénissing the
cross claims of LL; and (d) forsummary judgment dismissing the cross claims 01 defendant/
third third-party defendant/fourth third-party defendant MVP Mechanical Syéstems, Inc.
(MVP).

LL: moves, in motion sequence 4, pursuant to CPLR 3212, (a) tbr.'summar_éy judgment

dismissing plaintiff’s Labor Law:§§ 200, 240 (1), and 241 (6) causes of action arid'the Cross
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claims:of ANE and Northbay for common-law and/er contractual indemni ﬁt_;_a%ion,-and (b)
for summary judgment on its claims for (1) contractual indemnification and bteach of
contract against third-party defendant/second third-party defendant L-'awrenceé Glass, Inc,
(Lawrence Glass), and (2) common-law indemnification against fifth and sixtl;_ third-party
defendant Vision Custom Buildings, LLC (Vision). |

MVP moves, in motion.seque_nce-?, pursuant to CPLR 3212, fc')r'sU_mma;y judgment
dismissing plaintiff’s complaint insofar as asserted against it, and the third and %bur‘th third-
party complaints against it. |

Vision moves, in motion seqiience 5, pursuant to CPLR 3212, for _summairyj.ud gment
dismissing the fifth and sixth third-party ¢omplaints asserted against.it.

Facts And Procedural History

‘The instant action arises out of personal injuries plaintiffsustained on J ani‘;lar_y“ 7.2014
when he fell through a mechanical shaft on the third floor of a three-story buiélding_under
construction, located at 215-15 Northern Boulevard in Queéns, New York (thC premises).
The building was owned by ANE and Northbay. Norihbay hired LL as the general
contractor, Vision as its construction consultant or manager, and All About -Eséafely as its
safety consultant. Northbay, Vision, or LL hired MVP, a mechanical S’ubc_ontzg.ac{or. LL
hired Lawrence Glass, a glass subcontractor. At thé time of the accident, piainti_tfi’ was

employed by Lawrence Glass.
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At his deposition, plaintiff testified that he had been working at the _preémi'se's. for a
month and ahalf prior to the accident for Lawrence Glass, a glass company, as a énecha’nie"-s
assistant, helping to install and remove windows, and to move glass from o_réw place to
another. Prior to each work day, plaintiff and his co=workers would arrive at lhe Lawrence
Glass office, were given their assignments for the day, and were driven byl;a_wécnce Glass
in the company’s vehicle to their work locations. .

On the morning of the accident, plaintiff and his two co-workets were 't__(é)]d by their
supérvisor “Valeri” to cover the exterior of the elevator shaft on the roof of _the-.btiil_diin g with
panels. Plaintiff'and his co-workers drove to a store, purchased the panels,.and éarought_ the-
panels and other tools to the premises, including a “chop saw.” Plaintiff did fn'ot receive
'i:n_struct_i'ons for the work from anyone other than Valeri and his co-workers, onlv used tools
provided by Lawrence Glass, and was not familiar with any companies namedé “Northbay
Plaza,” “MVP” or “Long Lasting Construction.” :

One of plaintiff’s co-workers connected the chop saw to an eXten_Sioél'-c;ord and
plugged the other end of the extension cord into an outlet located on the third ﬂom The
cord ran from an opening on the stairwell on the third floor up to the roof.' "Lh(,re WEre no
outlets-or places to plug intools on the roof, and the outlet into which the e_xt'ensi_cén cord was

plugged on the third floor was the outlet closet to the stairs.

'The stairs extended from the. ground floor 1o the roof.

5
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Plaintiff and his co-workers worked on the roof from approximately 900 a.m until
3:00 p.m., and then packed their tools to go home. Plaintiff’s co-workers left.tt;e roof first.
Plaintiff then wrapped the extension cord around his arim and went down the é«:tai'rs to the
third floot to unplug it. He could not see where the extension cord was p\lu’ggecﬁl in because
he was “walking along the cord,” or “following it,” or “looking at the -ext_e'-ns_iém cord and
. following that.” He testified as follows: .
“Q: As you were following the extension cord 1o the outiét,
were you looking at the cord or were you looking someplace

else?

A: When I got out of the stairs as | followed the extension cord,
basically, 1 just stepped on that opening and fell through.

Q: 'ﬁB‘ut, what I'm asking is where were you looKing? Were you
looking at the cord, were you looking Stra_i'_ght ahead, were you
looking up, something ¢lse?
A: Twas just following the extension cord.
Q: Were you looking at the cord?
A: Yes.™
Aftertaking two or three steps, and before he reached the outlet, plaintiff fbll through

“some kind of opening” which he.did “not notice.” The opening was * cwered” by “some

kind of metal,” which was thin. Specifically, plaintiff elaborated that “when [he] .stepped

*Plaintiff also testified that he could not see the outlet from where he was on the third
floor because he ‘was looking at the exiension cord and [he] was following that,” and did not
look “on [his] sides.” When asked if he was. Iookmg exclusively at the extension cord and no
where else as he was watking on the third floor, plaintifftestified: *Yes; only [ followed the:
extension cord.” When asked if he looked down at his féet as he was coming down thc stairs,
he replied: “I was following the extension cord.”

6
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onto the third floor . . ; there was this kind of a wooden piece™ and he “walked 'zéarotmd__ it.]
[stepped onto the metal that was covering the opening] and . . . fell into 'tha_t_(éjp ening” or
shaft, down to the first floor. The opening wasnear the wall, “almost in front of ‘é[h_e elevator
shaft.” Other than seeing the piece of wood ot “wooden post” that he walked ar"(;und. before
the accident, or other than seeing the wooden piece and the piece of metal that w’éa_s.cov{:rin g
the opening, plaintiff did not see any other wood around the area of the- o}é)e_ning, any
plywood overthe opening, any orange netting-around the outside of the opening or anywhere
in the area where the opening was, any signs indicating that there was a shaft in the area,’ or
any sign on the wooden barricade or the metal plate warning that there was a ésha‘ft there.
When asked: “[d]id you make any attempt to locate the outlet without walkin g around the
wooden barricade,” plaintiff replied “No.™ |

Plaintiff was'shown an Incident Report datéd January 7,2014 -containing pih(jtograp'hs :
and testified that the first photograph looked like the wooden piece to which he 'héad referred.
This photograph depicts a barricade-like object.comprised of a piece of wooden _pianl( placed
on the ground with two vertical pieces of weod approximately four to five teet high, each
connected by two diagonal pieces of wood crossing each other, and covered by-oréange mesh.
When asked if the “wooden barricade” in the photograph. looked familiar to hlm, plaintiff

replied: “Yes, yes, I remember it. It was there.” When asked whether he saw ‘“ihis lype-of

*The outlet into which the cord was plugged was to his right when coming -_dovém the.
stairs, :

‘Counsel had previously asked the same question using the word “wooden pJece in place.
of the word “wooden barricade;,” but rephrased the question as indicated above.

7

7 of 46



"B TED_KINGS_COOUNTY CLERK 11706/ 2017 03: 24 PV I NDEX NQ 501745/ 2014
NYSCEF DOC. NO. 356 RECE| VED NYSCEF: 11/ 06/ 2017

barricade while [he was] trying to unplug the extension cord?” he replied: ‘é‘_S_o, 1 went
downstairs and I was following the extension cord. As séon as | got to the thir‘_ic’i floor, yes,
I somehow noticed, but at the. same time [ fell.” With respect to this same pho’étograph, he
also testified that he remembered the wood with the orange on it but did not remeinber
anything else; that he did not know what the wood with the orange on it was, b:ut also said
that it was “something like wood” and that “[t]here was “something there:” that there was
only metal on the floor at the time of his accident, not wood as depicted in the ';é)hotogra'_ph;
and that he did riot notice the “wood with the piece of orarige around it on top 01 that metal
covering (i.e. the barricade depicted in the photograph) before his accident. x.l_\éccording to.
plaintiff, “{i]t was somewhere there. So, before I fell, 1 - - it wds not on 1he top of this
metallic something, but it was somewhere thete.”” Whenasked: “And, when you 'éno_tice_d this
barricade, the wood with the orange around it, what did you think it was tht;re for,” he
‘replied: “I even did not pay attention to it.” When asked if, before his-accident, ';aﬂe'r he had
come down the stairs from the roof'to the thitd floor, whether he saw the pieces of board with
the orange netting around it right before lie fell, he replied: *Yes, I noticed thzét there was
something wooden the're, awood piecethere.” When asked if the woodpiece thait he noticed
had orange netting around it, he replied: “Yes, yes, it was something around 11 He also
testified that the wood piece with the orange nettitig around it was in front of the 1énetal piece,
next to the stairs; and when asked: “After you took the last step and ended up On the third
fioor, did you have to pass the wood piece with orange netting before you got to the metal
piece you stepped on?” plaintiff replied: “Yes, it was there-and I passed it.” P-li'aintiff also

8
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testified that right before he fell he observed the extension cord over the metal 5p_iece that he
stepped on, and that he knew that he was going to put his foot on the inetal piece.
‘Specifically, the following colloguy occurred:

“Q The extension cord that you were following as you were

walking down the ‘stairs and then once you landed on the third

floor, did you observe that extension cord travel over the metal

piece that you stepped on right before you fell? ;

A: Yes, yes, 1 sawit. I'sawit, I followed it and I saw it.

Q: Di_d you see the cord go over that metal piece that you
stepped on? '

A: Yes, yes, it was over. Yes, as soon as'| got there, 1 observed.
And, T saw that extension cord was on the metal piece and [
knew that 1 was going to put my foot on this metal piece.”

Plainiiff testified that the photograph on the top of the third page of the Incident
Report, which depicted the samie barricade-like object from a different angle, loé)'ked like the
wooden piece he walked arcund but said that “there was only one of that piece and [ can sec
there are two pieces on this photo here.”

Lawrence Glass provided plaintiff and his co-workers with safety .haémesses and
lanyards which they would use if the work required them. Plaintiff and his co—éworkers did
not take the harnesses on the day of the accident becausé Valeri did not tell thcézm to do so:

By summons and complaint dated February 26,2014, plaintiff c.om_menceéd_ the instant
action.against ANE/Northbay, LL, Dal H. Chun Engineer, P.C., KOH Arch'iteciture, PLLC:
Mottola Rini Engineers, P.C., Douglas G. Peterson arid Associates, Inc;, and Igoér_ Gurevich,
P. E., alleging common-law negligence and violations of Labor Law §§ 240 { 1)241 (6) and

9
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200. Northbay interposed its answer asserting cross claims against 1L for 'céontribu_tion,
commoni-law and contractual indemnification, and breach of contract for fa‘i’luré‘: to procure
insurance; LL inte-rp_osed its answer asserting cross claims against ANEand Néotthba’y for.
contribution and common-law and contractual indemnification; and ANE in'f;e_rpo_s_ed its
answer asserting ¢ross claims against LL and MVP for contribution, comméon.-law and
contractual indemnification, and breach of contract for failure to procure ins_uerém_ce_.

Subsequently, LL commenced a third-party action against LaWr‘enceé: Glass for
contribution and ¢comirion-law and contractual indemnification, and Northbay (é:ommenced
a secord '-third—party action agairist Lawrence Glass- for contribution, comméon-.law- and
contractual indemnification, and breach of contract for failure to _pro_cur.eé insurance.
Lawrence Glass interposed its answer generally denying the allegations of the th’iréd-party and
the second third-party actions, and asserting the affirmative defense of th%e' Workers®
Compensation Law § 11.

Thereafter, LI commenéed a third third-patty action against MVP for c-éantribution
and common-law and contractual indemnification. MVP interposed its ..answ_ér generally
denying the allegations and, as relevant here, asserting cross claims-against ANE‘; Northbay..
and Lawrence Glass for contribution and contractual indemnification, and -é_asserting a
counterclaim against LL for contribution.and common-law indemnification. Su;bsequcntl.y,
ANE and Northbay commenced a fourth third-party action against MVP for _c‘ontréibuti onand
cormmmon-law and contractual indemnification. MVP interposed its answer gcneraﬁ] ly denying,
the allegations of the compla'-i'n't_and, as relevant here, -asserting cross claims agiainst ANE,

10

10 of 46



MEICED._KINGS_COUNTY CLERK 11706/ 2017 03: 24 PN FNDEX N, = 501745/ 2014

NYSCEF DOC. NO. 356 RECEI VED NYSCEF: 11/06/2017

Northbay, LL, and Lawrence Glass for contribution and common law -an_décontractual
indemnification and a counterclaim against ANE and Northbay for comr_‘éibutio_n and
common-law indemnification. .

ANE and Northbay then commenced a fifth third-party action against VISIOH for
contribution and common-law and ¢ontractual indemnification. Vi’s’ion-interposféz_d- its answer
generally denying the allegations of the complaint. |

Subsequently, plaintiff amended the complaint to add MVP as a dire_cé defendant.
MVP then interposed its answer asserting cross claims, as relevant here, _agiainsﬁt ANE,
Northbay, LL, Lawrence Glass, and Vision for contribution and contractual indelénniﬁ(:ati on.

Thereafter, LL commenced a sixth third—pa_rty action against Vision for_.cz;o.ntribut-ion
and eommon-law indemnification. Vision interposed its answer generally -éieny'ing, the
allegations of the complaint.’ After the completion of discovery, plaintiff .ﬁlé:_d. a note of
issue and certificate of readiness on August 22, 2016. The tiie to file mofions m this matter
was then extended to December 30, 2016. Subsequently, plaintiff moved for sumimary
Judgment and re-filed his note of issue on or about November 18, 2016. 'N()érthb.ay, LL,
MVP, and Vision subsequently filed their own motions for summary judgment, ;ﬂl of which

are presently before the court for disposition.

>The complaint was dismissed as against Douglas G. Peterson & Associaies, Mottold Rini
Engineers, P.C., and Koh Architecture, PLLC. -
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Discussion

“Labor Law § 240 (1) provides, in relevant part, fhat
¢ [a_] [l contractors and'owners and their agents ... in the ereetion,
demolition, repairing, altering, ... or'pointing of a building or
structure’ shall 'fum'_ish or erect, of cause to be furnished or
erected for the performance of such-labor, scaffolding, hoists,
stays, ladders, slings, hangers, blocks, pulleys, braces, irons,
ropes, and other devices which shall be so constructed, placed
and operated as to give proper protection 1o a person so
employed™ (Silva v FC Beekman Assoc., LLC, 92 AD3d 754,
755 [2d Dept 2012], quoting Labor Law § 240 [1]).

Labor Law § 240 (1) was enacted to “*prevent those types of accidents i_h_w’hich the
scaffold, hoist, stay, ladderor other protective device proved inadequate to shie.ld the injured
worker from harm directly flowing from the application of the force Of_.gravity"i{()fanf abject
or person” (Ross v Curtis-Palmer Hydro-Elec. Co.; 81 NY2d 494, 501 [1_9_93]).%

“The Labor Law imposes upon ‘fa]ll contractors and owners and 'tl_i:'e'ir agents’
niondelegable duties to provide workers with proper safety devices and adequate 'p:r.'.'otec tion’™
(Lodato v Greyhawk N. Arr., LLC, 39 AD3d 491,493 [2d Dept 2007}, quoting fLabori Law
§ 240 [1] and § 241 and citing Ross v Curtis-Palmer Hydro-Elec. Co., 81 NY2d 494, 500,
502 [1993]). Accordingly, “the duty imposed by Labor Law § 240 (1) is I'Iéndelega_ble
and:. . . an owner or conttactor who breaches that duty may be held liable m damages
‘regardless of whether it has, actually ex‘erci'scd supervision ot control over the Wior.k” {Ross,
81 NY2d at 500). “To récover oti a cause of action pursuant to Labor Law § 240 (1), a

plaintiff must demoristrate that there was a violation of the statute, and that the 'vié:)_lation Wwas.

a proximnate cause of the accident” (Przvborowski v A&M Cook, LLC, 120 AD_?;_d 651, 653
12
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[2d Dept 2014]). As relevant here, a fall from an unsecured floor or opening igiv.e_s rise to
liability under Labor Law § 240 (1) (sce e.g. Grigoropoulos.y Moshopoulos, 44 ADBd 1003,
1004 [2d Dept 2007]). |

In support of his motion for summary judgment, plaintiff argues that Nzorthbay“and
LL, as owner and general contractor, respectively, are strictly liable under L-aboér'-Law § 240
(1) because they failed to provide him with an adequalte safety deviceto protect hlm from the
elevated risk of falling two floors through the subject shaft, and that this v-io‘latiion was the
proximate cause of his injuries (Grigoropoulos, 44 AD3d al 1004). To '["urther-z support his
claim that he was not provided with an adequate safety device, plaintiff reliéas. upon the
affidavit of his expert, an engineer/construction-site safety supervisor whoo]:;ines:, based
upon the deposition testimony of the witnesses, that defendants violated -Labor-é Law § 240
(1) because the subject shaft was not barricaded nor was there a substantial 'cove:ér secured to
the concrete floor or a safety railing around the perimeter of the opening to pr_e.v.eént him from
falling into the opening and being injured.

Plaintiff also-asserts that he was required to work near the subject shaft ib_ecause his
job involved using a chop saw, which had been plugged into an outlet on the thiréd floor, and
he was requited to unplug the extension cord which ran down the stairs, across th i5—:.-t'l“1ird floor
and onto the inadequate metal decking covering the subject shaft. |

-_Pla'inti_ff also argues that he was.not a recalcitrant worker, there haviril_g been no
instructions he disobéyed to avoid walking in and around the area of the Subjeiéct shaft, no
evidence of any barricades which blocked his access to the area, and no evideénce that he
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observed any signs instructing him to avoid walking in the area. In additi(}n, plaintiff
contends that his dctions were not the solé proximate cause of his accident becauée-he_did not
misuse, remove or fail to use an available safety device, as the only safety -deviéce-prov'ided
him was the unsecured metal decking which failed to prevent his fall, and 'tlé](:r.e was no
evidence that he had the time (one hour) or the necessary tools to uncover the _s_héaft opening
had it been covered with plywood. In particular, plaintiff argues that since the allegedly
defectively-covered shaft, which wds a statutory viclation, was “a proximate czétuse- of [hig]
injury,” he “cannot be solely to blame for-it,” and thus cannot be the sole p_rox_éimate cause
of his injury (Blake v Neighborhood Hous. Servs. of N.Y: City, Inc., 1 NY3d 280, 290-291
[2003]). |

Tn support of that branch of its motion to dismiss. plaintitf’s Labor Law §240 (1)
cause of action, LL asserts that plaintiff’s actions in admitfedly walking around t};e-balTicade
which prevented-access to the subject shaft - which he had seen prior to his ac_cé:id'ent -.and
looking only at the extension cord when walking onto the metal decking, Was the sole
proximate-cause of his injuries. Northbay argues that although plaintift will ar_ég_ue that the
failure to secure the cover over the shaft was the proximate cause of the accidént’, like the
plaintiff in. Montgomery v Fed: Fxpress Corp. (4 NY3d 805, 806 [2005]). wého used an
inverted bucket to gain access to his work despite the fact that ladders wert; available,
plaintiff's “*normal and logical response’ should have been to walk around theé barricaded
area instead of willfully ignoring it” (Motion of Northbay for Summary .Judgmien"t at ¥ 83,
quoting Montgomery, 4 NY3d at 806). |

14
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In the alternative, LL argues that plaintiff cannot establish that adequate 's_afé’ety devices
were not in place te prevent the accident, because Meir Babaev; ownet of N.o:r‘thbzia% téstified
that prior to the accident, he observed large pieces of plywood. as well as -Oréang'e mesh
around the subject area, which acted to block people, as well as metal decking and plywood
secured to the floor, which covered the subject shaff. |

In opposition to this branch of LL’s motion for summary judgment, w1th respect o
whether plaintiff caused his.own accident by walking around a wooden barric;atéle-, plaintiff
contends that the evidence demonstrates that he “stepped orito a pie_ce of metal _d;e_cki_'n g that
he believed was lying on top of the concrete third floor deck™; but that the metal 'd’it-:cl_(_in gwas
“in fact partially covering a cut out in the floor for a vertical mechanical sh’éaft’ L. e
(empliasis added). Plaintiff furthier asserts that although he observed a 'pie'ceo_fé wood near
the metal decking, it was not on top of the decking, that the piece of wood did n’éot_ “prevent
[him] from accessing the area as he traversed across the.concrele floor,” that the ;un_dispute_d
testimony déinonstrates that “nothing stood in [his] path as he walked across tléne' concrete
ﬂoor towards.the electrical outlet,” and that had an actual barricade been in placée-,- it would
have been impossible for him to have walked past it (emphasis added). In’.addi_ti(én, plaintiff’
‘contends that the only safety device present riear the shaft was a large piece of unsecured

“metal sheeting” on top of the shaft opening and a piece of “vertical timber rz_ear;and. not.on

SPlaintiff reiterates later in his opposition that he * ‘stepped on [the metal bheet on the
floor] th inking it was ‘metal sheet on top of'the concrete: floor”-(Plaintiff's Affi lmatlon in
Opposition to Defendant’s Motion at " 8, 12).
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top of that piece of metal sheeting,” and that there is no evidence that “proper é‘s_ec_urement'
and/or barricades,” signs; or safety railings were in place when e fell. :

Inopposition to plaintiff’s motion for summary judgment, Northbay and IL argue that
plainti{f’s “assigned/required” work of installing panels to the exterior of the--elévat_c)r shaft
did not expose him to an elevation-related risk because it :did'n_(_)_t involve the third floor
where he “purposefully ventured” and was “not supposed to be,” as evide_li_ce,d by the
presence of the barricade. Defendants also argue that at the ‘every least; a ma’teiérial.'iss'ue of
fact exists with respect to whether plaintiff’s work extended to the removal of 1hc extension
cord. |

In addition, Northbay contends thata material question of fact exists as;to-whe'ther'
defendants violated Labor Law § 240 (1) because the statute does not specifi ca’llyéf enumerate
plywood covering, which plaintiff claimis was-deficient, as an_appli'cable._s_afetyé device.

In reply, plaintiff asserts that to the extent defendants ¢ontend that he was’j_rprohibited
from walking on the third floorto retrieve the-extension cord, and that he-was ﬂie_r_ef'o_r_e not
exposed to an elevation-related risk, there is no évidence of same, hor was he i"n%t_ru cted not
to'do so. In this regard, plaintiff contends that the record reveals that he was -érequired to
retrieve the extension cord because there were no outlets. Plaintiff also argues tljaa't because
Labor Law § 240 (1) was intendéd to protect workers from the risks ass_oéz'iated with
performing work at elevated heights, defendants” contention that plywood _cov_er-iéng isnotan
enumerated safety device is m’i"spla'ced. Plaintiff also contends that his actiOnséi_n“walking
trear the shaft was not.a proximate cause of his injuries because the “vertical pieceé'-of;‘ {imber”
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or “piece of vertical plywood” near the imsecured metal decking was not a sit_fficien_t' or
available safety device under the statute,

Neither plaintiff nor defendants have inade a prima facie showing 'en:tit_i_‘jing.. them to
summary judgment under Labor Law § 240 (1). Asan initial matter, Northbay c_('}n'te_nds- that
plaintiffs motion must be denied because it is based upon his unsigned and therelore.
i:r_l_adm’is_sibl'e deposition transcript. However, p_lai'ntiff-s transcript, “which wa‘s_--siubm itted in
support. of the plaintiff’s motion for summary judgment, [is] admissible under LPLR 3116
(a), since the transcript was submitted by the party deponent himself, and _the‘:re.ft)re, was
adopted as accurate by the deponent” (Rodriguez v Ryder Truck, Inc., 91 AD3d 9;3_5., 936 [2d
Dept 2012)).

As a second threshold issue, plaintiff’s assigned work exposed him to an elevation-
related risk.

“[A] plaintiff in a section 240 (1) action whoe was injured

because he or she'fell must establish that (1) the task required

the plaintiff to work at an elevation, (2) the plaintiff was

exposed to the effects of gravity at that elevation and fell'as a

direct result of the force of gravity, and (3) the protective

devices envisioned by the statute, e.g., ladders, scaffolds and

similardevices, weredesigned to prevent the hazard that caused

the fall” (Jones v 414 Equities LLC, 57 AD3d 65, 73 [1st Dept.

2008]).
Here, plaintiff was exposed to the effects of gravity since the shafi cover colla p_s%:d while he-
was walking across it, causing him to fall,-and the fall was the direct result of '[hge- effects of
gravity. In addition, the protective devices envisioned by the statute were .(:i'esigne_d to

prevent.a worker from falling through a collapsing floor (id). Lastly, defen_c_lfants do not
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dispute that in order to perform his work, the extension cord for plaintiff's chop ‘é_saw rieeded
to'be plugged into an outlet, and that there were no outlets on the roof where h'e.wi‘as' assigned
to'work. Defendants also fail to dispute that plaintiff was required to unplug the extension
cord from the outlet on the third floor in order to retrieve his tool once he C()énp'l'ete'd, his
work. Further, plaintiff testified that the outlet into ' which the extension cord was plugged
on the third floor was the closet to the stairs, namely to hi$ right when ccimin?g down the
stairs, presumably not near the shaft. :

However, plaintiff’s own testimony raises-a material question of fact as 'to;zw_hethe_r his
actions were the sole proximate cause of his injuries (Smigielski v Teachers In's & Annuity
Ass'n of Am., 137 AD3d 676, 676 [1st Dept 2016]). On the one hand, plaintifl 'l'ée_stiﬁ:e.d that
after taking a few steps onto the third floor, while “following” or looking at thée-extensi.on_
cord, and before he reached the outlet, he walked arotind a “wooden piece™ and Sfte:p_ped onto
“some kind of metal” which was *“thin” covering the opening of the shaft, into wiiqich he fell.
He also t__estiﬁed that other than observing the wooden piece he walked aroémd- {or the
wooden piece and the piece of metal covering the shaft opening). he did not seée any other
wood around the area, any plywood over the shaft opening, any orange nctt-in_gé around the.
outside of the shaft apening, or any sign o the wooden piece or “metal plate™ vxéff_aming that
there was a shaft in that area. Further, when shown the photograph of thewoodeén barricade
covered with orange mesh on page two of Mr. Johansen’s Incident Report, pl_aintéi i testified
that thete was only metal on the floor at the time of his accident, not.-wood as depéic'ted_ in the
photograph, and that he did not notice the “wood with the piece of orange ammél_d it on top

18

18 of 46



[TRPEED—KINGS COUNTY CLERK 11706/ 2017 03: 24 PN I'NDEX NO. 501745/ 2014
NYSCEF DOC. NO. 356 RECEI VED NYSCEF: 11/06/2017

of that metal covering” (i.e. the barricade depicted in the photograph) before hlS accident.
According to plaintiff, “[i]t was somewhere thete. So, before 1 fell, I - - it was n ot'on the top
of this metallic something, but it was somewhere there.” :

On the other hand, plaintiff testified that the photograph of the W‘O‘Qcien barricade
covered with orange mesh on page two of Mr. Johansén’s Incident Repor‘t_loé)ked__I-ike--'thf:_-_
wooden piece which he had observed before falling; that when asked whe_t_heﬁr‘é “he.saw this
type of barricade while [he was] trying to unplug the extension cord,” he_rep'l'i’e__(ii: “SoTwent
downstairs and I was 'followin'g_the extension cord. As soon asT gotto the thiérd floor, yes,
I somehow noticed, but-at the same tinie | fell (emphasis added); that with r._(%spect to this
same photograph, he also testified that he rémembered the wood with the oran gc onit but did
not remember anything else; that he did not know what “the wood with the oé_r.ang_e on it”
looked like, but also testified that it was “something like wood,” and tha;t there was
“something there;” that when asked: ““And, when you noticed this barricade, t'hie;-wood.-w-i'th
the orange around it; what did you think it was there for.” he replied: “I eve_li did not pay
attention to it;” that when asked whether “before his accident, after [he] ha‘d'cc-né."ne--dtm*n“’the_
stairs from the roof to'the third floot, did [he] see the pieces.of board with th_e--_oréan_ge netting
around it” he replied: “Yes. I noticed that there was something wooden there, a wood piece
there;” that when asked “[a]nd, that wood piece there that you noticed, did it jhave orange
netting around it,?” he replied: “ Yes, Yes, it was something areund it;” that 1hls wood piece
with the orange netting around it was'in front of the metal pieee, next to the sta%i‘rs‘;. and that
when asked: “[a]fter you took the last'step and ended up on-the third floor, didéyou have to
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pass the wood piece with erange netting before you got to the metal piece you -Steé:pped on?”
tie replied: “Yes, it was there and I passed it.” Moreover, plaintiff testified that but for
observing the wooden piece which he walked around, he looked only at the 'ext'f_%nsijon cord
as he was walking toward the shaft, and that he followed the extension cord over the metal
‘decking, after having seen either the wooden piece or the barricade. I

Further, although plaintiff argues that he “stepped on a picee of metal decl;ing that he
believed wus lying on top of the concrete third floor deck;” but that the metal dé;’ckin g was
“in fact partially covering a cut out in the floor for a vertical mechanical shaft LD
(emphasis added)’ plaintiff never testified that he thought the metal decking was lymg onlop
of the conerete floor, nor do his citations to his own testimony support thi‘s_-cl_aim_é'(Pl_a_i ntiff’s
Deposition at 49-50). |

Under the circumstances, plaintiff’s own deposition testimony that he loidked at the
extension cord while walking, albeit having observed a wood piece, and that _heé_-'saw either
a wooden piece which he walked around, or a barricade with orange mesh, rais_eés a material
unestion of factas to whether his conduct was the sole proximate cause of his :«élc_ciden_t'.

The evidence also raises a material question of fact as to whether 1he shaft was
secured by or covered with an adequate safety device to prevent plaintiff’s fall As noted

above, plaintiff testified that the opening to the shaft was only covered with meiﬁal and that

"Plaintiff’s Affiriiation in Opposition to Defendant’s Motion for Summary J.ur:ilgmcn._t at
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there was a wooden piece near it, but he also testified that before he fell, he saw a barricade:
near the shaft covered with orange mesh: :

In addition, Meir Babaev, owner of Northbay, testified that a week to 10 days before
the aceident, he had observed that the subject shaft on the third. floor-was barrii;ad’ed; that it
‘had “always [been] barricaded . . . or blocked” when he walked through the_.job:; site; that the
barricade weighed between 50 and 100 pounids.and was comprised of “a piece of large timber
that has a 4-foot piece of wood attached to it vertically and horizontally every 2 feet, and
there’s an orange miesh secured around it which basically blocks people”™ from, g_io'mg intoand
falling through the shait; and that at that time, the subject shaft was covered by rriletal decking
‘which was covered by plywood, which was attached to the ground or secured iné‘to the floot.*
He also testified that a person-would need a hainmer to remove the plywood Erci)m the floor,
that if the plywood was not secured, it could not be removed easily because 1t1s heavy, and
that unless the plywood and metal decking were moved, they could not fail. .

Further, Meir Babaev identified the photograph on the second page otMr Johansen’s
Incident Report as showing the batricade in front of or near the shaft on the thlrd floor, as
well as that same batricade ata different angle on the top of page three of the report
depicting how barricades were typically set up prior to January 7, 2014. He a]%o identified

photograph number four of a January 7, 2014 safety report prepared by Mr. Ellérb_y, the site

*Meir Babaev also testified that there was plywood covering the opening which was either
bolted or'screwed ontg a piece of wood or wall, and that the plywood over the inetal deckmg was-
larger than:the metal deckmg
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safety representative for the project; as depicting how the shaft looked, alli)eit: with the
plywood and the barricade on it.” |

In addition, Albett Babaiev,.ownerof LL, testified that on the two or th‘riee occasions
he was at the job sit¢ a week before the accident, he never saw the subject shaié“t uncovered,
without barricades or without orange mesh, and that during that same time perioéi,- the subject
shaft was covered with “plywood on the top and . . . with nails and . . . wood 'aér'oun.d it, and
1t was red mesh cover on top of the wood.”

Finally, Mr. Johansen, owner of Vision, testified that when he was on t}ile:site on the
morning of the accident, before the accident had occurred, the subject shaft had -‘ﬁeen covered
with barricades with a cross brace with orange construction fencing across the front and a
four by eight foot sheet of plywood as depicted in photographs one and two of his Incident
Report, as well as a sign saying “hoe” (meaning “hole™); that there tmay have been metal
decking loosely placed over the shaft opening which may have been under the ptlyw'ood; and
that the shaft on the third floor had three open sides, which were all c()vered.m;

On the other hand, Mr. Johansen also testified that plywood, metal deciki"n_g_._ or any

other thing covering the opening to the shaft was not attached to each other or secured or

*This- 'photograph depicts a shaft covered with what appears to be metal decking from
which a vertical piece of wood extends upwatd. It does not depict a barricade or orange mesh
(Mgtion of Northbay, Exh. Y).

"“Inasmuch-as plaintiff’s expert fails to address the above conilicting testimony in-his
affidavit, particularly that of plaintiff with respect to whether he saw a barricade around the shaft
before he fall, the eX_p_ert’s affidavit lacks probative value (see Plaintiff’s Motion for S‘u’mmary
Judgment, Exh. 18, Expert Affidavit of Mr. Herbert Heller, Jr., P.E. at § 12 (“there is nothing in
the record to-suggest that Plamtlfi acted unreasonably or dlsregarded a known ot obwous risk™).
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bolted to the cement floor or anything else, although the barricades (or t_he_'ve_rt_ic_éa_l portion),
weighe_d 100 pounds each; and that while the first photograph on his. In‘c’:’idéen‘t_ Report
depicting a barricade showed how the subject shait looked before the acci;dent_é,_ it showed
plywood without metal decking. Further, Christopher Papa, owner of MVP, ft'_t-_:é'stiﬁcd that
plaintiff fell through the larger shaft depicted in photograph four of Mr. _E_ll_erbéf’s Tanuary
7, 2014 safety n_e__p_ort, which shows a shatt covered only with plywood, with the notation:
“Barricade on top of 3% floor duct shaft not secured, T advised MVP to secure ﬂéle..p_lyWOOd
from movement immediately.” However, Meir testified that Mr, Ellerby was only al the site
on the-day of'the accident after the accident had occurred, and thus-did not crcat_eé: the report,
including taking pictures of the accident location, until after the accident occ__urréed.

Based upon the conflicting testimony, a material question of fact exists. as to-whether
the subject shaft was properly covered to prevent someone from falling though 1t

Northbay’s contention that a material question of fact exists as to whether édefendants
violated Labor Law § 240 (1) because the statute does not specifically enumera’éte plywood
covering.asan applicable safety device, which plaintiff claims was.deficient, is.rfé;iected* As
noted above, the safety devices required under the statute include “other dew'c:es [which]
shall be so constructed . . . as to give proper protection” (Labor Law §1240'[l])§ {emphasis
added). Here; the plywood covering the shaft was macant to protect workers f;om falling
through the shatt down to the ground and thus constituted a safety device within the meaning
of Labor Law § 240 (1) (see e.g. Figueiredo v New Palace Painters -Stg)p{v_éo. Ine., 39
AD3d 363, 363 [ 1st Dept 2007] [plaintiff sustained her prima facie burden qn.her'éLabor Law
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§ 240 (1) claim through admissible evidence that her decedent, who waséengaged. in
renovating the property, fell through an opei hole from an unsecured piece of 'pél_y_wood that
had been laid over the beams when the p_latfbnn_shi_ft’ed, and that no safetyéde-vice_ was
provided to prevent his fall])..

Plaintitff also moves: for summary judgment on his Labor Law § 241 (6) cause. of
action, premised solely upon the alleged violation of 12 NYCRR 23-1.7 (b) (l } (i), while
Northbay and LL move to dismiss this ¢laim.'' In support of that branch of 1t<; motion to
dismiss this cause of action, Northbay argues that plaintiff’s conduct was the s olée. proximate
cause of his injuties (see Gurung v Arnav Retirement Trust, 79 AD3d 969, 970 [2d Dept
2010]). Further, both Northbay and LL seek dismissal of this cause ofaction on the grounds
that this regulation is inapplicable to the facts of this case. |

“Labor Law§ 241 (6) imposes on owners and contracters a nonde‘l'eg_éb‘l'e duty to
“provide reasonable and adequate protection and safety to persons employed m or lawfully
frequenting, all areas in which construction, excavation or demolition woérk' is- being
petformed’™ (Perez v 286 Scholes St. Corp.. 134 AD3d 1085, 1085-1086 [2d Dept 2015].
quoting Lopez v New York City Dept. of Envil. Protection, 123 -AD3d 982 [Qd-.};')_ept 20141,
Iv denied 26 NY3d 905 [2015]). “In order to establish liability under Lal:.t_or Law § 241 (6),

a plaintiff must demonstrate that the defendant's violation of a specific rule or regulat'ion was

"'Plaintiff cites 12 NYCRR 23-1.7 (b} (1) but-only references 12 NYCRR 23- 1 7 (b} (1)
(1) in his papers as the applicable regulation upon which he relies to support this cause of action.
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a proximate cause of the accident" (Vatavuk v Genting N.Y., LLC, 142 AD3d 989, 990 {2d
Dept 2016]).

Here, inasmuch as the court has already determined that-a material queirst-ion of fact
exists as to whether plaintiff’s conduct was the sole proximate cause of his ?;i_njurie-s-,- this
branch of plaintiff’s motion for summary judgment must be denied (Gz_truﬂg'é?.‘) AD3d at
970). |

As to the branches of defendants™ motion for dismissal of this cause. of action, 12
NYCRR 23-1.7 (b) (1) (i) provides that: “[¢]very hazardous opening into Wl’].ICh a person
may step or fall shall be guarded by a substantial cover fastened inplace or by ar-éafety railing
constructed and i'nstalle'd_ in compliance with this Part (rule)” (12 NYCRR 23-1 7 [b] 1] [i]).
This provision is sufficiently specific to support a cause ot action under Labor [aw §241(6)
(Palumbo v Transit Tech., LLC, 144 AD3d 773, 774 [2d Dept 2016]). Further, "-‘zalthou' ghthe
term ‘hazardous opening’ is not defined in.12 NYCRR 23-1.7 (b). based uponé; a review of
the regulation as a whole--particularly the safety measures delineated there in--ié_t is apparent
that the regulation is inapplicable where the hole is too small for a worker to téall. through”
(Rice v Bd. of Educ., 302 AD2d 578, 579 [2d Dept 20031, v denied l_oo.NYz(i 516 [2003]
[internal citations and quotation marks omitted]). Here, plainiiff allegedly fell% through the
shaft, making this regulation applicable. However, LL argues that the gr‘ovision 15
inapplicable because Meir Babaev, owner of Northbay, testified that thc shaft was
barricaded, contained orange netting and a warning sign, and was covered wuh plywood
affixed to the floor, which blocked people from entering the shaft. LL also 'argu‘ée‘s- that it did
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not.perform work i or-around the shaft before the accident; that Albert Babai%:v, owner of
LL, testified that a week before the accident he saw that the shaft was covered thh plyweod
which was secured to the-ground, and was comprised of woed covered by oran_g'eé mesh;* and
that on the date of the accident, the only subconiractor working in the subjeic_t.shaft was
MVP. In addition, LL contends that the regulation is inapplicable because the cé)pen-ing-_ Was.
not required for plj&intifi"s work. :

Northbay also argues that the regulation was not violated because the shaft was
guarded by a substantial cover fastened in place: In this regard, Northbay poin‘té's_ out that.on
the morning of the accident, before the accident occurred, Mr. Johansen ob seréved’-woode‘n
planking, metal deckihg, and a vertical barricade in place. |

In opposition, plaintiff contends.that the regulation was violated because éthe.'.opt:nill g
to the shaft was neither barricaded on its three open sides nor covered by -“ade(;_LIate_. secure
covering,” and that the shaft opening was large enough for him to fall throug‘h'toé sustain this
claim (Plaintiff’s Affirmation in Opposition to Defendant’s [sic] Motion f01 Suminary
Judgment at §21). Although plaintiff fails to support the former argument by any ¢itation
to the record, he presuiiably relies upon hisrecitation of the facts, made in sy Pp(é_')rt of Labor

Law §240 (1) argument, that the only safety device over the subject shaft wa‘sé “a plece of

"“When asked what was covering the subject shaft, Albert Babaiev replied: “It was like
plywood on the top and [ believe it was with the nails and it was wood around it, and it was red
mesh cover on top of the ‘wood.” When asked if anything other than plywood was covering the
cutout that he saw at that time, Albert replied: “I think it was decking; also. | don’t remember
now. I think decking, plywood and the rest.” He then testified that he was not sure if he saw
nails in-the plywood. 5
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unsecured and improperly placed metal sheeting on top of the Openin_'gand-a:pi(%t:e;'ol*vmica'l_
timber near but not on top of that piece of metal sheeting” (id. at 9). Plaintiiff alse argues
that one of the defendant’s sole reliance ipon inadmissible hearsay testimony oiMl Mikhail
Mashkevich, manager of Lawrence Glass at the time of the accident, fails to ralsc a material
issue of fact as to how the dccident occurred and whether a proper 'S._ﬁfe_t;éz device was
provided." |

Defendants have failed to make a prima facie showing entitling them to dismissal of
this cause-of action. As noted above, a material question of fact exists as to whether the
subject shaft was properly secured. Moreover, while defendants cite to tc_st_h‘némy indicting
thatthe subject shaft was properly covered before the accident, they failto _a"ddré'_ss plaintiff’s
testimony, albeit equivocal, that the shafl was only covered by mctal'decki'é}g. Further,
although plaintiff cites his own testimony that the shaft was only covered with méetal decking;
he fails to acknowledge his-own testimony that he walked by a barricade beﬁ:ére he fell, as.
well as the testimony of Meir Babaev and Albert Babaiev, noted above, that m the week or
50 before the accident, the shaft was sufficiently covered with plywood, metal édec-king_,.and
contained a wooden barricade with orange mesh. Thus, these branches of defendants’

motions seeking to dismiss plaintiff’s Labor Law §241 (6) cause of action are denied.

"“The court cannot locate this argument in any of defendants™ papers.
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Indemnification Claims
Northbay moves for sumnary judgment on its cross claims against LL for 'c‘?ontr"ib__uﬁon

and common-law and contractual indemnification. Northbay also seeks d_i's'mi'sfsal' of LL’s
cross claifis against it for contribution and common-law and contractual i‘_n‘deminiﬁc’atit)n_.
In support of these branches of its motion, Northbay first argues that its claim for é:ontrz’lct_'ual
indemnification should be granted and that LL's claim against it for contractual
indermnification should be dismissed because the indemnification provision in ils contract
with LL provides that L.L. agreed:

“to the fullest extent permissible by law . . . to indemnify and

hold the owner hatmless . . . from and against any and all losses;

claims, {and] damages . . . ari$ing from bodily injury ordeéath to

any person and/or property damage including loss of use arising

out of or in any way relating to this work performed oromiission

caused by the general contractor, agents, or employees of the

general contractor as well as subcontractors hired by the genéral

contractor under this contract.”
Further, Northbay asserts that LI, was responsible for creating, covering, and._:re_ialacing the
shaft cover; and that even assuming LI was not negligent, there is no eV’-idénc'e- that it
(Northbay) was negligent because the right to inspect the site, as well as the 1 ghﬂ to observe
and report safety violations, does not create liability.

Northbay also argues that both it and ANE are entitled to common-law

indemnification from LL, and that for the same reason I.L’s claims against it fo_r-cpntrib ution

and common-law indemnification must be dismissed, because there is no evidence that they
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caused ot contributed to plaintiff’s accident. In this regard, they contend that th ey were nol
at the building when the accident occurred and did not supervise or control pliai ntifl”s work.

LL moves for summary judgment dismissing Northbay’s claims for co'ént‘ra_c_tual and
common-law indemnification and opposes Northbay’s motion for summary Ei_'u_dgment on
these-claims (LL, does.not oppose that bianch of Northbay’s motion to di__smi_ssé LL’s claims
against Northbay for contribution and common-law anid contractual -in_demn-i}'lcation)_‘. In
support of this branch of its motion, LL asserts that Northbay and ANE have failed to
demonstrate that they were not actively negligent, or-that they only mainta-iléle_d “general
supervisory authority” over the work at the site. Specifically, LI argues 'thait Northbay's
retention of Mr. Ellerby from All About Safety, as site safety c_onsui_'tanit.__. evidences
Northbay’s responsibility for the safety at the site and for any failures there. ln particular,
LL asserts that Notthbay hired Mr. Ellerby to ensure that the entire job site was s afeand that
all workers were “following the rules; " that Mr. Ellerby reporfed unsafe condi 1‘i(é)ns.at= the site
directly to Vision, not to LL; that Mr. Ellerby prepared writlen safety reporé_ts\ regarding
required safety measures, and provided them to Mr. Johansen, owner 0_'f'Visi'(§)n, and Meir
Babaev, owner of Northbay; and that after receiving these reports, Mr. Joé‘h'ansen was
responsible for ensuring the safety measures identified by Mr. Ellerby were 11%1p1‘em'en'ted;_
and that Northbay would contact the trade involved, tell them they were not following
protocol, and to “please shape up.” LL also points out that Nort_hbay-retainedéauth‘o‘rity to
stop the work and that Meir Babaev, owner of Northbay, conducted Walk-—t’hrc}ughs‘- of the
entire job site every week to identify issues that needed to be rectified. Both .t@ese‘rfz«lctors,._
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LL argues, purportedly rendered Northbay “actively involved in the super_visioé'n,_ direction
and contro] of the job site.” .

In addition, LL contends that Northbay’s claims against it are mer'el_yé conclusory
allegations of negligence, which fail to demonstrate that it contributed to any dangerous
condition at the site, In‘support of this cldaim, LL argues that Northbay, through 115 retention
of Mr. Joharisen, owner of Vision, was actively involved in controlling the job Sltt because
all withesses identified Mr. Johansen, who repotted solely to Noithbay, as b.e_i'lég; in charge
of the project; Northbay retained contractors forthe project, including Vis_ion,.MZVP, and All
About Safety, all of whom reporied to Northbay; and certain deposition t;estiné'lony (albeit
unidentified) shows that “there is no basis for liability against™ it (Motion 'of'Néo_rthb_ay at
147), :

Further, ir its opposition, L1 argues that Mr. Johansen was on the sité on a daily basis
to supervise the day-to-day activities of the job site; that Meir Babaev, owner of Northbay,
learned about the work done at the sit¢ from hiin; that Mr. Johansen w.ou'lé_d_ report to
No'r'fhb_ay during weekly meetings; that Mr. Johansen had the ability t_t);-st_Ol_). woi}k at the job
site if he saw an unsafe condition and. the-authority to-stop a worker from per‘f();'m-ing work
incorrectly; that if the subcontractors had questions about work they were to_p_eérfo_rm, they
would ask Mr. Johansen; that Mr. Johansen “was like a super and project mana_?ge_r together
. . .. He was constantly on the job . . . He was the manager on the job . . ..'He.éwas telling
everyone whdt to'do:” that Mr. Johansen was required to prepare daily reports for Northbay,
which he gave to Meir Babaev: that Northbay had authoerity to direct work, vévhich 1t did
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through Mr. Johansen of Vision and Mr. Ellerby: and that Northbay was.on sit.eéregu‘l arly and
held progress meetings with Vision and Mr. Ellerby and other contractors on occasion.

LL also. contends that Northbay cannot establish that it is free _ﬁfqn‘iq. negligence
because it'did not visit the site 10 days before the accident until after the ac':c;id}ent occurred.
On the other hand; LL contends that it was not negligent because it did no_lé_; receive any
complaints about the subject shaft; Albert Babaicv, owner of LL. did not ;_ee. the shaft
without barricades within a-week before the accident; it (LL) did not have coréltml over the
work site and subject shaft because Meir Babaev and Mr. Johansen Ies_tif%i.ed that if a
subcontractor’s work involved the subject shaft, that subcontractor wasr,e-s%ponsible for
putting the plywood and barricade back into position when the work was comép'leted; Meir
Babaev festified that 10 days before the accident, MVP was working in dﬂd around that
subject shaft, that in January 2014, MVP was performing mechanical work _in.éthe shaftand
had access to it before the accident, and that if MVP was deing working on or around the
shaft, it would be responsible to seeure the plywood covering over the shafi; the manner in
which the shaft was covered was determined by Mr. Ellerby; and that it did not é_superv'i se-or
control plaintiff’s work.'* .

"The party seeking contractual indemnification must establish that it was free from

negligence and that it may be held liable solely by virtue of statutery or v.i'caric-é)us liability"

“LL also argues that ANE is not entitled to contractual indemnification because it is not
named in the Northbay/LL contract. However, in its two replies, Northbay only argues that it,
and not ANE, is entitled to contractual indemnification from LL, thus abandoning its ciatm that

'ANE is also entitled to contractual indemnification from LL. -
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(Jardinv A Very Special Place, Inc., 138 AD3d 927, 931 [2d Dept 2016)). ‘The right. to
contractual indemnification depends upon the specific language of the co‘n_tr_ac.té'-‘ (Bermejo
v New York City Heulth & Hosps. Corp., 119 AD3d 500, 503 [2d Dept 2014]). F Iér’ther-, “[i]n
order to ‘establish a claim for common-law indemnification, a party must prove not only that
it was not negligent, but also that the proposed indemnitor's actual negli gence-cdléitr"ibute_d;to
the accident, or, in the absence of any negligerice, that the indemnitor had_'the'_'ziiuthority- to
direct, supervise, and control the work giving rise to the injury” (Mohan v Ar!ann:'c Ct, LLC,
134 AD3d 1075, 1078-1079 [2d Dept 2015]). Finally, “[t]he retention. of the right to.
generally supervise the work, to stop the contractor's work if asafety violation IS noted, or
to ensure compliance with safety regulations, dogs not amount to the [authotity to] supervise
‘and control . . . necessary to impose liability-on an owner or ge_n_'e'ra'l' contractor épu'r__sua'm_to
Labor Law § 200" (¢f. Robinson v County of Nassau, 84 AD3d 919, 920 [2d D_(é:pt‘ZOl 1.

Here, Noithbay met its initial burden of demonstrating that it is entitled to écontractuial_
indemnification from [I1. First, Northbay’s contract with LL contains an express
indemnification elause in favor of Northbay, a8 owner, which obligated LL “to thé_maximum
extent permissible by law,” to indemnify Northbay for losses or claims “-‘ari’-‘singbéut of...the
work perforined or omission ¢aused by the general contractor, agents, or empltJé_yee'S_ of'the
geﬂéral contractor as well as subcontractors hired by the general '.C_ontl"aCt_Q'ré under this
contract” (Reisman v Bay Shore Uniori Free School Dist., 74 AD3d 772,77 73-7724-[2_.(:1 Dept
2010]). In this case, the accident involvéd plaintiff, who was employed by Lawré—ince Glass;
which was hired by LL. |
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Further, Northbay has established, prima facie that where, as here, “a wcé_)rk_er ata job
site is injured as a result of a danigerous or defective premises condition,” it did %no_l_ “createf[]
the: condition, or ha[ve] actual or ¢onstructive notice of it.and a reasonable améount of time
within which to correct the condition™ ( Wadlowski v Cohen, 150 AD3d 930, 931 [2d Dept
2017] [internal citations and-quotation marks omitted]). In this regard, Meir B’-aibaev, owner
of Northbay; testified that it was LL which installed or pre-installed the subject ._séhaft; that LL
had initially set up the metal decking, plywood, and barricade over the shaft '(é)pen'ing; and
that it wasthe responsibility of LL to covér the shaft with the barricade and folloéw- “whatever
safety measiires™ where present there unless a subcontractor was-working on it, ié_l.which case
it was subcontractor’s responsibility to replace the covering when finished mlh its work.
In addition, as noted in the Labor Law § 240 (1) discussion, Meir Babaegf,- owner of
Northbay, testified that a week 1o 10 days before the accident, he had obseréved that the
subject shaft on the third floor was barricaded; that it had “always [been] b_arriécaded ...0rF
blocked” when he walked through the job site; that the barricade, which Weiéhed 50-100
poungds, was comprised of *a piece of large timber that has a 4-foot piece of W‘éod:att-aChed
to it vertically and horizontally every 2 feet, and there’s an orange mesh sec-m'éed around it
which basically blocks people™ from falling through the shatt; and that at théat time; the
subject shaft was covered by metal decking which was covered by piy-wo‘od; which was
attached to the ground or secured into the floor. .

In opposition, LL has failed to a triable issue of fact as to why the indémniﬁcati()n
provision should not be enforced. The evidence submitted by LL in opposii'ti,on: merely
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establishes that Northbay, “undertook general duties to oversee the work and to ¢nsure
compliance with safety regulations,” which is ilt’lsufﬁcient_to raise a triable _is_s_%ue. of fact as
to whether Northbay was negligent and, therefore, was not entitled 10 contractual
indemnification (id.). In this regard, Meir Babaev testified that he did not supf;rv.is_e any of”
the work at the job site, and that his involvemenit at the site was limited to \.&éreekl_y walk-
throughs with Mr. Johansen, “[jlust to econfirm the building was being b'_uilt,’-é’and weekly
meetin‘g-'s with Mr. Johansen and possibly with LL, if it was at the site. Thus,_..tkéat. branch.of
Norttibay’s motion for contractual indemnification against L.L is granted, and t};at branch of
LL’s motion to d‘ismiss._Northbay’S-C-la_im_ for contractual indemnification is d‘en'ii'ed. Further.,
that branch of Northbay’s motion to-dismiss LL’s claim for contractual 'indéﬁmni’ﬁcaﬁon-
against it is granted as Northbay has demonstrated its entitlement to indemniﬁé:ation under
its contract with LL, and LL has failed to submit any epposition. .

That branch of Northbay’s motion for summary judgment on its-claim f()r commaon-
law indemnification against L is denied. While Northbay has made a prima faéci_e showing
that it was not negligent, a material question of fact exists as to whether LL created the
allegedly dangerous shaft condition or had notice of it. On the one haénd, LL has
demonstrated that it did not have notice of the allegedly dangerous shaft con‘diétion‘. Iy this
regard, LI. argues that Albert Babaiev, owner of LL, testified that on any of :thée 0ccasions
he had been at the site, no one ever -_cbmpla‘.‘ined to him about the condition Of-tléle site as far
‘assafety was concerned; that when he visited the job site two or three times one week before
theaccident, he observed that the subject shaft was covered with plywood with wéf.ood. around
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it, and that the top of the wood was covered red mesh; and that in that w'eek,__héc.ha_d never
seen the subject shaft uncovered or without barricades or orange mesh.

However, as to whether LL created the allegedly dangerous shaft corié:l_it'i'on, Meir
Babaev, owner of Northbay, testified, in effect, that LL was responsible- féor creating,
covering and replacing the shaft (supra). LL does not address this deposition é.te_stimony.
Further, the testimony cited by LL with respect to MVP’s, involvement at theési’te fails to
demonstrate that MVP was working at the shaft location on the day of the acciéd_ent or that
it created the allegedly dangerous condition. In this regard, the cited téstimony only indicates
that MVP was working in or around the shaft.a week to 10 days before the ac_cidtéant_; and that
on the day of the accident, MVP was performing mechanical installation (ins'éta.lli'ng duct
work or a metal shieet) on one of the floors in the building. Inaddition, when Alb_(‘é)_l‘t Babaiev,
owner of LL, was-asked who determined the manner-in which the shaft was su p_ép_os._ed_ to be.
covered, he replied: “Again, I'm going to tell you the same thing. Usually we do that,” and
that he had learned how from Mr. Ellerby (emphasis added). On. the other héand? as L.L
asserts, Mr. Papa, owner of MVP, testified that Mr. Johansen would'coord‘inaéte and take
responsibility for opening and closing the shaft at the request of 1he.subcontractc;r_s; and that
MVP employees did not open or close shaft openings, but would ask Mr, J ohanséen to do so,
because it was not part of MVP’s job. Thus, a material question of fact exists as to whether
LL was responsible for creating the allegedly dangerous shaft condition. |

Based upon the foregoing, that branch of Northbay’s Summary.'judg_menté motion for
common-law indemnification against LL is denied, that branch of LL’s moti'oné' to dismiss

35

35 of 46



[FPLED— RKINGS COUNTY _CLERK 117 067 2017 _03: 24 PN INDEX NO. 501745/ 2014
NYSCEF DOC. NO. 356 RECEI VED NYSCEF: 11/ 06/ 2017

Northbay’s claim for common-law indemnification against it is denied, and Lhat branch of
Northbay”s motion to dismiss LL’s claim against it for common-law 'indel_tilni_ﬁ(:atio_n is
denied. I

Northbay and LL imove for suminary judgment dism i_ssi_ng plaintiff"s _L_abzo'r Law § 200
-and common-law negligence claims. Plaintiff does nof oppose these branches o_i'dc.fendants"
motions. LL’saffirmation in partial opposition to Northbays motion for _s_umméry-judgm_cnt
does not oppose this branch of Northbay’s motion, although, as noted above, it o_épposes those
branches: of Northbay’s motion seeking contribution and indemnification fI':_Olél‘l it. Inany
event, “Labor Law § 200 is a codification of the common-law duty o_f'lanéiowners and
_g_enf:ra”l- ‘contractors to p‘rovide_ workers with a reasonably. safe place 1o worl("'é( Wadlowski,
150 AD3d at 931). .

In light of the court’s determinations that Northbay has made a prima faicie.-show'ihg
that it was not negligent, and that a triable issue of fact exists as to whether LL -w.ias- negligent,
this branch of Northbay’s motion to dismiss plaintiff Labor Law § 200 and céommon—law
negligence claim is granted, and this branch of L.L.’s -mo’tion.to._dismiss.-plainti‘fﬁés Labor Law
§200 and common-law negligence ¢laims is denjed. .

Noithbay also moves to dismiss MVP’s cross claims and count&érclaims for
contribution and contractual indemnification. With respect to MVP’s contribéuti‘on claim,
Notthbay argues that it has not contributed to plaintiff’s accident. 'W-ith'resp'ecé-:i. to MVP’s
claim for contractual indemnification, Northbay contends that it did not enter in%[o a-contract
with MVP. MVP has not opposed this branch of Northbay's motion. |
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MVP moves for summary judgment dismissing Northbay’s fourth‘é third-party
complaint against it, which seeks contribution and commeon-law and écomrac_tual
indemnification. In support of this branch of its motion, MVP argues thaé it was not
negligent and did not enter into a contract with Northbay. .

As an initial matier, both of these parties concede ‘that they. did not éante‘r' into a
contract with one another. Moreover, as MVP points out, Mr. Johansen testiﬁcél that he did
not review a contract between MVP and any entify involved in the project. Fu11h er, none of
the defendants in this action have produced a copy of an-agreement entered intoé with MVP,
As such, that branch of Northbay’s motion to dismiss MVP's claiin against it for contractual
indemnification, and that branch of MVP’s motion to. dismiss No'r’thbay’[s% claim for
contractual indemnification against it are granted.

That branch of Northbay’s miotion to dismiss MVP’s claim for 'COl‘ltribLéIti'OH. is also
granted. Northbay has demonstrated that it did not contribute to plaintiff's a(écident,_ and
MVP has failed to submit any opposition.

That branch of MVP’s motion to dismiss the remainder of Northbay"sé third-party
complaint against it (contribution and commen-law.indemnification), is also :g_rarélied. In this
regard, MVP has:inade a prima facie showing that it did not contribute to plainti féf:"”s-eac_c‘ident
orthatif did not havenotice of the allegedly dangerous shatt condition. As MVPéargues_, and
the coutt has already determined, Meir Babaev’s testimony that MVP worked m the subject
shaft in Janudry 2014 fails to demonstrate that MVP created the allegedly -dang?erous shatt
condition. In any event, Meir Babaev subsequently testified that he did not know éwhen-iM_-VP
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last worked where the-accident occurred. Moreover, as MVP asserts. Alber_t_B'fél_baiev, owner
of LL, merely testified that as of the date of the accident, the shaft was in _épla'ce. for the
HVAC contractor, which was MVP, that he did not know whether MVP c;reaté‘(}:'d[ the cutout
for the subject shaft; that while he saw MVP’s truck at the site on the day of thf‘ije-accicl_enl_, he
did not see any of their workers, did not know if MVP was present at the site at the time of
or before the accident; and that he was not present at the site on the day Ol’éthe accident.
Further, MVP-points out that Mr. Johansén testified that there- were two sha fts at the work
site, which were depicted on the photographs en his Incident Report, and that téhe_-larger_ one
was used to run duct work through, and Mr. Papa, part owner of MVP, a-lsoétesti'ﬁ_ed that
there were two shafts at the site, but that plaintiff did not fall from the shaft thz;t was cut for
MVP to run its duct work through. Rather, Mr. Papa testified that pla_in_tiff'féel’l down the
shaft that was created for black iron ducts for the kitchen exhaust system from Pizza Hut,
which was used by Pizza Hut (on the first floor) and other trades, but to which MVP did not
have access.

Moreover, while Méir Babaev and Mr. Johaiisen testified thatif a subcéntractm had
to use the subject shaft, and had to remove the barricade, it was 1'esponsib'le-.§t_o replace it
when finished, there was no testimony that MVP ever removed any covering ovcéer the=subj ect
shaft. In-addition, even assuming that plaintiff fell through the shaft which had éb'e_en created
for MVP, as opposed to the shaft used by Pizza Hut, Mr. Papa testified that MVP workers
did not -create that shaft, did not open or close the shaft, and were not resi)_onsi'bl'e- for
uncovering or covering that shaft when its workers were working in that areaé because the
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procedure was to.contact Mr. Johansen, who would arranige for Ernie, who w.ori{ed for LL,
to do so (*I [Mr, Papa] would have went to Ron [Johansen]. I wouldn’thave pzéid my guys
to open up and clos¢ holes. It’s not part of our job™). Also, MVP points -o.éut that Mr.
Johansen testified that at the relevant time period, no trades were working in the -élargjer shaft
depicted ih his Incident Repoit because his photographs showed that the _shafté “was wide.
open in terms of nothing in it™ arid that had there been trades working in the Sh";ilft, plaintiff
could not have fallen through it."” Further, Mr. Papa testified that while work Was ongoing,
the subject shafts were covered with plywood and a barricade, which was l_ike{-z; fence.
Finally, MVP argues, in effect, that Mr. Ellerby’s January 7, 2014 'S'aé’lr‘cty'-repbrt,
cofitaining the notation “Barricade on top of 3 floor duct shaft not secured, I a'divis'ed.. MVP
to secure plywood from movement immediately,” fails to raise an issue of fact _fbeca‘_us‘e the:
shaft depicted in the photograph does not, ‘according to Mr. Papa, depict the sh aft through
which plaintiff fell. In any event, as noted above, even assuming this photog_r.aiah (number
4) depicts the subject shaft, based upon the foregoing, MVP has demonstrated, lijr_ima facie,
that it was not negligent with respect to the subject shaft. In light of MVP’s, sh'éowin'g, and
inasmuch as Northbay has failed to oppose MVP’s motion, that branch of MVP{S motion.to

d_i'sm'i_ss the remainder of the causes of action of Northbay’s third-party c_:o‘mp_lai'ﬁt, asserting

SHe also testified that on the day of the accident, MVP was doing work in other parts of
the building and had nothing to do with the shaft; and that on the day of the aundent MVP was
running the ducts along the ceilings of the first, second @nd third floors. :
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causes of action for common-law indemnification ar'ld".c'ont'r.ibut'i on, is granted. éln-sum‘, that
branch of MVP's motion to dismiss Northbay’s third-party complaint against 1t is granted.

MVP also moves to dismiss LL’$ third third-party complaint against it. \__é?_VhiCh seeks
contribution-and common-taw and coniractual indemnification. LL does not iopp‘ose- this
branch of MVP*s motion. As to LL s claim for contractual indemnification, as Ilé()tti?d above.
MVP points out that Mr. Johansen testified that he did not review any contract é:nt_ered:in_to
between MVP and another entity. In light of the foregoing, and inasmuch as LL does not
oppose this branch of MVP s motion; this branch of MVP’s motion to dismiss LI’ claim
for contractual indemnification against it is granted. I

Asto LL’s remaining common-faw claims, as noted above, MVP has m%l_de:_a. prima
facie showing that it was niot negligent, and LL has failed to oppose this branclél of MVP’s.
‘motion, Thus, this branch of MVP’s motion to dismiss LL’s common-law clai'néis against it.
is also granted. Thus, that branch of MVP*s.motion to dismiss LL’s th_ird—par_tgéf complaint
against it 1s granted.

MVP also-moves to dismiss the complaint insofar as asserted against if, Iélam_ely, the
claims for common-law negligence and the violations of Labor Law §§ 240 (1), 241 (6). and
200.. Where a subcontractor demonstrates that it was not actin g-as_-.a_statu'_tor__y a gent of either
the owner or the general contractor, it is entitled to. judgment as a matter of law dismissing
the causes. of action alleging violations of Labor Law §§ 240 (1) and 241 (6)2(_Thoma3- v
Benton, 112 AD3d 812, 813 [2d Dept 2013]). *“Thus, uniess a defendant has séupervi-sory
control and authority over the work being done when the plaintiff is injured, -éthe-re" is no
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statutory-agency conferring liability under the Labor Law™ (Walls v Turner 'Céonsrr. Co., 4
NY3d 861, 864 [20051). :

In support of this branch of its motion to dismiiss, MVP has made d prima facie-
showing that it was not ‘a statutory -agent of Northbay or LL. In this r‘égardﬁ it ‘has
demonstrated that it did not enter into any contract which may have delegated i_i-authori_ty to
supervise or control the work of any other entity at the site or the subject s’_hafit._ Further, it
has demonstrated that it did not create the allegedly dangerous shaft condition and thatit was
not responsible for removing or teplacing the covering over the shaft when it was working
in the area where the shaft was located, nor did it uncover or cover the subject shaﬁ (see Bell
v Bengomo Realty, Inc.. 36 AD3d 479 [1 Dept 2007]; Walls, 4 NY3d at 8.64)3

As noted, Mr. Johansen testified that he did not review a contract bctweét:n MVPand
any entity involved in the project. Further, as MVP contends, none of the de-fer;dant's in this
action have produced a copy of an agreement entéred into with MVP, Inad ditéion, as MVP
argues, Albert Babaiev, owner of LL, admitted that LL was the general coéntj:ac;to_r and
testified that Mr. Johansen was in.charge of all the day-to-day operations of the éconst-ructi on
site (i.e. Mr. Johansen hired most of the subcontractors. for the project; “was liéke the super
and project manager together . . . constantly on the job . . . telling everyone what to do,”™ was
“handling the project,” and “was actually the boss.” Similarly, Meir Babaev testié:ﬁed that Mr.
Johanseri was responsible for coordinatin g with LL to make sure the sub‘c_ontra(éstors were at
the site: to ensure there was enough manpower to complete the job in a timely énarm_er;_ and
that he supervised the day-to-day activities of LL’s “everyday work.” Fur-theér,. MVP also:
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correctly argues that the testimony by Meir Babaev and Mr. Johansen that the individual
subcontractors were responsible: for removing and replacing the barricade ovér_ the shaft
demonstrates that MVP was riot “delegated plenary authority” to control and .suépervis‘e the
work site (including plaintiff's work)” (Keenan v Sinon Prop. Group, Ine., 106 éADB’d 586,
589 [1% Dept 2013][internal citations and quotation marks omitted]). .Fi_n‘jallé'y_‘, plaintiff
testified that he was only supervised b_y his employer. Thus, MVP has dem()n_st;ated that it
was not acting as a statutory agent of ¢ither the owner or general contractor- an_d:, therefore,
it cannot be held liable under those statutory provisions (id., see also Torres v LP é;Land'Dev;-
& Constr., Inc., 54 AD3d 668, 669 [2d Dept 2008]). |

“A subcontractor ‘may be held Hable for negligence where the work 1t performed
created the condition that caused the pla'inti ff's injury even ifit did not possess a’réyauthority
to supervise and control the plaintiff's work or work area’ (Thomas, 112 AD3d at 813,
quoting Porackiv St. Mary's R.C. Church, 82 AD3d 1192, 1195 [2011]). An award of
summary judgment in favor-of'a subcontractor on a negligence claim is i'mprope'ér where the-
evidence raise[s] a triable issue of fact as 1o whether [the subcontractot’s| empl oyec created
anunreasonable risk of harm that was the proximate cause of the injured plaint_i':fé-’fs_ injuries™
(id. [internal citations and quotation marks omitted]). Here, as noted above, MVP has made
a prima facie showing that it did not create the allegedly dangerous shaft .C_Olé]diﬁ_{)n that
caused the plaintiff's injury. |

Plaintiff has failed to oppose this branch of MVP’s motion. Accordingly. thal branch
of MVP’s motion to dismiss plaintiff’s complaint insofar as asserted against 1115 granted.
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LL moves forsummary judgment on its ctaims against Lawrence Glass f or contractual
indemnification, breach of contract and attorney’s fees. However, inasmu'ch_as-:éthe couit has
already determined that a triable issue of fact'exists as to whether L was neg’li’g‘éent, its claim
for contractual indemnification must be denied (Jardin, 138 AD3d at 931). That branch of
LL’s motion for summary judgment on its claim against Lawrence Glass, ior breach of
contract for failure to procure insurance is also denied because LL mere_l-éy asserts, in
conclusory fashion and without proof in evidentiary proof (ie. from soémeon_e with
knowledge), that “it is undisputed that [Lawrence Glass] failed to procure: in'sur;_n_ce naming
[LL] as an additional insured as explicitly required” by its contract with L-awrci:nce; Glass.”

Lastly, LL moves for summary judgment against Vision for (-:-éommon-law
indemnification. Vision, on the other hand, moves. for summary Judgment to dismiss the
third-party complaints of Northbay and LL against it (the fifth and -sixtf; third-party
complaints, respectively). This branch of LL’s motion must be denied b.ecauseihe court has
already determined that a material question of fact exists-as to whether LL Was negligent
(Mohan, 134 AD3d at 1078-1079). |

As to that branch of Vision’s motion 1o distiss LL’s complaint seeking ;;ontrfibufion
and common-law indemnification, Vision argues that Mr. Johansen, Vision’s sio'l"e member,

described his role, during his deposition, as that of a construction.consultant, _a'-lt}jough: others

"*In its motion, LL argues that Lawrence Glass’ cross claims and 'count‘erclaiﬁj‘s against it
must be dismissed. However, LL did not move for this refief in its motion. In any event,
Lawrence Glass did not assert any cross ¢laims or counterclaims against LL (Motioniof LL, Exh.
G). ;
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referred to him a$ a construction manager; that Mr. Johansen was frequently on the siteto
enable him to report on the status of thie construction: that it was Mr. Ellerby‘-Wh_é) was hired
to handle site safety, which was not Vision’s fesponsibility; that Mr. J ohanséen' did not
supervise the contractors or have a written contract defining Vision’s role or _oblig-ating
Vision to “obtain insurance;” that there appedrs to be nio fact or Tegal theory szli'ch would
make it liable to plaintiff; that Vision was an agent for Northbay; and that Alberti- Babaiev’s
testimony “could not legally implicate Vision nor did [Albert] identify.any 1_‘el_e§var1't act or
omission.” Vision concludes ‘that “this case is in need of pruning so that piainti’f‘f* can
effectively proceed against” the entity who bears legal liability. Vision r’aiseé_s the same
arguinent with respect to that branch of its motion to dismiss Notrthbay’s 'éthir_d—party
complaint against it seeking contribuition and common-law and contractual inden_émi fication,
but instead argues that “the scope of Vision's role could not implicate it. [Meir] ?Ba’baev did
not identify any relevant act or-omission of Vision.” :

Vision has failed to make a prima facie showing entitling it to dismissal of the tHhird-
party complaints of LL and Northbay. In this regard, Vision fails to cite aﬂyédepio.s._ition
testimony to support its claims, and makes the concluso'ry claim that tes__l’im_‘ogly of Meir
Babaev and Albert Babaiev did not “identify any relevant act or omi'ssion_é;"" without
addressing whether Mr. Johansen created the allegedly defective shaft .c'on'dition'bir had notice
of it (see Wadlowski, 150 AD3d at 931). “[T]he proponent of a summmfyijudgméent motion
must make a prima facie showing of entitlemerit to judgment as a matter of Ia'wé., tendering
sufficient evidence to demonstrate the absénce of any material issues of 'fact”é (Alvarez: v
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Prospect Hosp., 68 NY2d 320, 324 [1986]). “Failure to make such prima fzilcie showing
requires a denial of the motion, regardless of the sufficiency of the opposing l;ap_er.s_'“ {id.).
In view .of the foregoing, the court need not consider the opposition of 1.8 él\ccor-.dingly;._
Vision’s motion to dismiss the. third-party complaints of Northbay and LLéa'gainst' it is
denied. '

In summary, plaintiff’s motion (motion sequence 3) for sumrary judginent against
Northbay and LL on the issue of liability on his Labor Law §§ 240 (1).and 241 ( 6) causes of
action is denied. :

That branch.of Northbay’s motion (motion sequence 6) to dismiss 'pla-ir;ti-ﬁ“‘s Labor
Law §§ 240 (1) and 241 (6) causes of action insofar as asserted against it is.é.dem'ed; that
branch of Northbay’s motion to dismiss plaintiff’s common-law negligence dnd Labor Law
§ 200 elaim insofar as asserted against it is granted; that .br_anch_of‘Northb‘ay’; motion for
contractual indemnification against LL is granted; that branch of .Northbay*‘sé motion for
contribution and/er common-law: indemnification against IL is denied; thaét branch of
Northbay’s motion to dismiss L1 s claim against it for contractual indemni ﬁcati‘oén is granted:
that branch of Northbay’s motion to disiniss LL’s claims against it for .C’OI‘ltl‘iblélt-iOl"l and/or’
common-law indemnification is denied; that branch of Northbay’s motion to disfnis‘s MVP’s
claim against it for cortractual indemnification is granted; and that branch ofé'Norﬂibay?:s

motion to dismiss MVP’s claim against it for contribution is granted.

“*Northbay did not submit opposition to Vision’s motion to dismiss its third-party
complaint. 5
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That branch of LL’s motion (motien sequence 4) to dismiss plaintiff’s L%abor'l?;_a'w §8
240 (1) and 24] (6), 200 and common-law negligence claims insofar as asseréed_‘ against it
is ‘denied; that branch of LL’s miotion to dismiss Northbay’s ¢laim f(n contractual
indemnification against it is denied; that brarich of LL’s motion to dismiss N.ortirlbay’s claim
for common-law indemnification is denied; that branch of LL’s motion for contractual
indemnification and breach of contract against Lawrence Glass is denied; and thal branch of
LL’s motion for common-law indemnification from Vision is denied. |

MVP’s motion (motion sequence 7) to dismiss plaintiff’s complaint in_s,(_-)_fz;r as.asserted
against it, and the third-party complaints of Northbay and L.L, against.it, is gr_até-ltejd.

Vision’s motion (motion sequence 5) to dismiss the third-party _coémp:l'aints of
Northbay and LL against it is denied. .

This constitutes the decision and order of the court.
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