
Topuria v ANE, LLC
2017 NY Slip Op 32342(U)

November 1, 2017
Supreme Court, Kings County
Docket Number: 501745/14
Judge: Bernard J. Graham

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various state and

local government websites. These include the New York
State Unified Court System's E-Courts Service, and the

Bronx County Clerk's office.
This opinion is uncorrected and not selected for official

publication.



FILED: KINGS COUNTY CLERK 11/06/2017 03:24 PM INDEX NO. 501745/2014

NYSCEF DOC. NO. 356 RECEIVED NYSCEF: 11/06/2017

1 of 46

At an IAS Ter1n, J>art 36 of the Supren1e C_~ourt of 
t11e State of New York, held in and fOr the County of 
Kings, at t11e Courthouse, at (~ivic Center. Brooklyn, 
New York, on the I ~1 day ofNove1'1Jber, 2017. 

PRES ENT: 

HON. BERNARD J. GRAHAM, 
Justice. 

---- -- -- - - - - - - - -- - - - - - -- --- - - --- - - -X 
JONDO TOPURIA, 

PLAINTIFF, 

- AGAINST-

ANE, Ll.C, NORTHBA Y PLAZA, LLC, LONG 

LASTING CONSTRUCTION CORP., DAL H. C!·llJN 

ENGINEER, P.C., KOH ARCHITEC~TURE, PLLC, 

DOUGL1\SS G. PETERSON AND ASSOCIATES, INC. 

AND {GOR GUREVICH, P .E., AND MVP MECHANIC'AL 

SYSTElvlS, INC., 

DEFENDt\NTS. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 
LONG LASTING CONSTRUCTION CORP., 

Tl-l!RD-PARTY PLAINTIFF, 

-AGAINST-

LAWRENCE GLASS, INC. 

THIRD-PARTY DEFENDANT. 

--------------------------------------X 
NORTl·IBA Y PLAZA, LLC. 

SECOND THIRD-PAR'rY PLAINTIFF, 

- AGAINST-

LA \VRENCE GLASS, INC. 

SECOND 'fl-f!RD-PAR'fY DEFENDAN'r. 

----- - ----- --- ---- --- - -- ----- -- -- - --- -- ---X 

Index No. 501745114 
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LONG LASTING CONSTRUC1'10N CORP., 

TJ-IIRD THIRl)-P1\RTY PLAINTIFF, 

- AGArNST-

MVP MECHANICAL SYSl'EMS, INC. 

THIRD Tl·llRD-PARTY DEFENDANT. 

----- - --- - ---------- - -- - -- - - --- - -- ----- - --X 
ANE, LLC AND NORTHBA Y PLAZA, LLC, 

FOURTH "fHIRD-PARTY PLAINTIFFS, 

-AGAINST-

MVP MECl-IANICAL SYSTEMS, INC., 

FOlJRTH THIRD-PARTY DEFENDANT. 

-- - --------- --- ---- ------ ----- - ---- - -- --- -X 
ANE, LLC AND NORTHBA Y PLAZA, LLC, 

FIFTH Tl·llRD-PARl'Y PLAINTIFFS, 

-AGAINST-

VISION CUSTOM BUILDING, LLC, 

F!FTJ-1 THIR.0-PARTY DEFENDANl'. 

--------------------------------------X 
LONG LASTING CONSTRUCTION CORP., 

SIXTH THIRD-PARTY PLAINTIFF, 

-AGAINST-

VISION CUSTOM BUILDING, LLC, 

SIXTH THIIlD-PAR"fY DEFENDANT. 

--------------------------------------X 
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The following papers numbered 1 to 23 read herein: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) Annexed ________ _ 

Opposing Affidavits (Affirmations) ________ _ 

Reply Aflidavits (Affinnations), _________ _ 

Papers Numbered 

1-3. 4-5. 6-7. 8-9. 10-11 

12-17 

18-23 

Upon the foregoing papers, plaintiff Janda Topuria (plaintit1) moves, in motion 

sequence 3, pursuantto CPLR 3212, for summaiy judgment on the issue ofliability on his 

causes of action under Labor Law§§ 240 (1) and 241 (6). 

Defendant, fourth third-party plaintiff/fifth third-party plaintiffANE. LLC (ANE). and 

defendant/second third-party plaintif!/fomih third-party plaintiff/fifth third-party plaintiff 

Northbay Plaza, LLC (Northbay) move, in motion sequence 6, pursuant to CPLR 3212. (a) 

for summal}' judg1ne11t dismissing plaintiff's co_mtnon-law negligence claiin and his Labor 

Law§§ 240 (I), 241 (6) and 200 causes of action: (b) for summary judgment on its cross 

claims against defendant/third-party plaintiff/third third-party plaintil1/sixth third-party 

plaintiff Long Lasting Construction Corp. (LL); (c) for summary judgment dismissing the 

cross claims of LL; and ( d) for summary judgment dismissing the cross claims of defendant/ 

third third-party defendant/fomih third-party defendant MVP Mechanical Systems. Inc. 

(MVP). 

LL moves, in motion sequenee4, pursuant to CPLR 3212, (a) for summary judgment 

dismissing plaintiffs Labor Law §§ 200, 240 (1 ). and 241 (6) causes of action and the cross 

3 
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claims of ANE and Northbay for common-law and/or contractual indemnification, and (b) 

for su1n1nary jt1dg1nent on its clai1ns for (I) contractual inde1nnification and breach of 

contract against third-party defendant/second third-party defendant Lawrence Glass, Inc. 

(Lawrence Glass), and (2) common-law indemnification against fifth and sixth third-party 

defendant Vision Custom Buildings, LLC (Vision). 

MVP moves, in motion sequence 7, pursuant to CPLR 3212, for summary judgment 

dismissing plaintiffs complaint insofar as asserted against it, and the third and fourth third­

party complaints against it. 

Vision 1noves, in 1notion sequence 5, pursuant to CPLR 3212. for su1n1nary judg1nent 

dismissing the fifth and sixth third-party co1nplaints asserted against it. 

Facts A11d Procedural History 

The instant action arises out of personal injuries plaintiff sustained on January 7, 2014 

when he fell through a mechanical shaft on the third floor of a three-story building under 

construction, located at 215-15 Northern Boulevard in Queens, New York (the premises). 

The building was owned by ANE and Northbay. Northbay hired LL as the general 

contractor, Vision as its constructio11 consultant or manager, a11d All About Safet)' as its 

safety consultant. Northbay, Vision, or LL hired MVP, a mechanical subcontractor. LL 

hired Lawrence Glass, a glass subcontractor. At the time of the accident, plaintiff was 

emp1oyed by Lawre11ce Glass. 
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At his deposition, plaintiff testified that he had been working at the premises for a 

month and a half prior to the accident for La\vrence Glass, a glass cotnpany, as a 1necl1anlc 's 

assistant, helping to install and re1nove \Vindows, and to inove glass fro1n one place to 

another. Prior to each work day, plaintiff and his co-workers \\.rould arrive at the La\vrence 

Glass office, were given their assignments for the day, and were driven by Lawrence Glass 

in the co1npany's vel1icle to their work locations. 

On the morning of the accident, plaintiff and his two co-workers were told by their 

supervisor "Valeri" to cover the exterior of the elevator shafl on the roof of tl1e building with 

panels. Plaintiff and his co-workers drove to a store, purchased the panels, and brought the 

panels and other tools to the premises, including a "chop saw." Plaintiff did not receive 

instructions for the work fro1n anyone other than Valeri a11d his co-work:ers, only used tools 

provided by La\vrence Glass, and was not fan1iliar with any co1npanies i1a1ned. "Northbay 

Plaza," ''MVP'·' or "I .... ong Lasting Construction." 

One of plaintiffs co-workers co11nected the chop sa\v to an extension cord and 

plugged the other end of the extension cord in lo an outlet located on the third floor. The 

cord ran frotn an opening on the stairwell 011 the third fl<.)or up to the rO<)f. 1 1'here \Vere no 

outlets or places to plug in tools on the roof; and the outlet into which the extension cord was 

plugged on the third floor was the outlet closet to the stairs. 

1The stairs extended from the ground floor to the roof. 
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Plaintiff and his co-workers worked on the roof from approximately 9:00 a.m until 

3 :00 p.m., and then packed their tools to go home. Plaintiffs co-workers left the roof first. 

Plaintiff then wrapped the extension cord around his ar1n and we11t down the Stairs to the 

third floor to unplug it. 1-Ie could not see where the extension cord \Vas p_lugged in because 

he was "walking along the cord," or "following it," or "looking al the extension eord and 

... following that." He testified as follows: 

"Q: As you were following the extension cord to the outlet, 
were you looking at the cord or were you looking so1neplace 
else? 

A: When I got out of the stairs as I followed the extension cord, 
basically, I just stepped on that opening and fell through. 

Q: But, what I'm asking is where were you looking? Were you 
looking at the cord, \Vere you looking $1raight ahead, were you 
looki11g up, so1nething else? 

A: I was just follo\vi11g the extension cord. 

Q: Were you looking at the cord? 

A: Yes."2 

After taking two or three steps, and before he reached the outlet. plaintiff fell through 

"some kind of' opening" which he did "not notice." The opening was "Co\1ered~' by "so1ne 

kind of metal," which was thin. Specifically, plaintiff elaborated that '·when [he] ... stepped 

2Plaintiff also testified that he could not see 1J1e outlet -fl·o1n where he was on the third 
lloor because he "was looking at the extensio11 cord and [he} was following that," and did not 
look "on [l1is] sides." When asked if he was looking exclusively at the extension cord and no 
Where else as he was \Valki11g on the third floor, plaintiff testified: "Yes, only 1 followed the 
extension cord." When asked if he looked down at 11is Jeet as he was co111ing down tbc stairs, 
11e replied: "I was following tl1e extension cord.'' 
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onto the third floor ... there was this kind of a wooden piece" and he '"walked around it[,] 

[stepped onto the metal that was covering the opening] and ... fell into that opening" or 

shaft, down to the first floor. The opening was near the wall. "almost in front of the elevator 

shaft.'" Other than seeing the piece of wood or "wooden post"' that he walked around before 

the accident, or other than seeing the wooden piece and tl1e piece of 111etal that w'as covering 

the opening, plaintiff did not see any other wood around the area of the opening, any 

plywood over the opening, any orange netting around the outside of the opening Or anywhere 

in the area where the opening was, any signs indicati11g that there was a shaft in ~he area,3 or 

any sign on the wooden barricade or the metal plate warning that there was a shaft there. 

When asked: "[ d]id you make any attempt to locate the outlet without walking. around the 

wooden barricade," plaintiff replied '"No."4 

Plaintiff was shown an lncident Report dated January 7, 2014 containing photographs 

and testified that the first photograph looked like the wooden piece to which he had refeITed. 

This photograph depicts a barricade-like object comprised of a piece of wooden plank placed 

on the ground with two vertical pieces of wood approximately four to five feet high, each 

connected by t\vo diagonal pieces of wood crossing each other, and covered by orange i11esh. 

When asked if the "wooden barricade'" in the photograph looked familiar to hiin, plaintiff 

replied: "Yes, yes, I remember it. It was there."' When asked whether he saw "this type of 

3The outlet into which- the cord was plugged was to J1is right \Vhen con1it1g doWJ1 the 
stairs. 

4Counscl had previously asked tl1e san1e question using t11e word ··wooden piece" i11 place 
oftl1e word "wooden barricade," but rephrased the question as indicated above. 
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barricade while [he was] trying to unplug the extension cord?" he replied: "So, 1 went 

downstairs and I was following the extension cord. As soon as I got to the third Jloor, yes, 

I somehow noticed, but at the same time I fell.'' With respect to this same photograph, he 

also testified th'at he remen1bcred the wood with the orange on it but did not re1ne1nber 

anything else; that he did not know what the wood with the orange on it was, but also said 

that it was "something like wood" and that "[t]here was "something there;" that there was 

only metal on the Jloor at the time of his accident, not wood as depicted in the photograph; 

and that he did not notice the "wood with the piece of orange around it on top of that metal 

covering (i.e. the barricade depicted in the photograph) before his accident. According to 

plaintiff, "[i]t was somewhere there. So, before I fell, 1 - - it was not on the. top of this 

metallic something, but it was somewhere there." When asked: "And, when you noticed this 

barricade, the wood with the orange around it, what did you think it was there for," he 

replied: "I even did not pay attention to it." When asked if, before his accident, after he had 

come down the stairs from the roof to the third floor, whether he saw the pieces of board with 

the orange netting around it right before he fell, he replied: "Yes, I noticed that there was 

something wooden there, a wood piece there." When asked if the wood piece that he noticed 

had orange netting around it, he replied: "Yes. yes, it was something around il." He also 

testified that the wood piece with the orange netting around it was in front of the metal piece, 

next to the stairs; and when asked: "After you took the last step and ended up on the third 

Jloor, did you have to pass the wood piece with orange netting before you got to the metal 

piece you stepped on?" plaintiff replied: "Yes, it was there and I passed it." Plaintiff also 
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testified that right before he fell he observed the extension cord over the metal piece that he 

stepped on, and that he knew that he was going to put his foot on the metal piece. 

Specifically, the following colloquy occurred: 

''Q: The extension cord that you were f())lowi11g as you were 
walking down the stairs and then once you landed on the third 
floor, did you observe that extension cord travel over the 1netal 
piece that you stepped on right before you fell? 

A: Yes, yes, I saw it. I saw it, I followed it and I saw it. 

Q: Did you see the cord go over that metal piece that you 
stepped on? 

A: Yes, yes, it \vas over. Yes, as SO()ll as I got there, I observed. 
And, I saw that extension cord was on the 111etal piece and I 
knew tl1at I was going to put 1ny foot on this 1netal piece." 

Plaintiff testified that the photograph on the top of the third page of the Incident 

Report, which depicted the same barricade-like object from a different angle, looked like the 

wooden piece he walked around but said that "there was only one of that piece and I can see 

there are two pieces on this pl1oto here." 

Lawrence Glass provided plaintiff and his co-workers with safety harnesses and 

lanyards which they would use ifthe work required them. Plaintiff and his co-workers did 

not take the harnesses on the day of the accident because Vah:ri did not tell them to do so. 

By summons and complaint dated Februaiy 26, 2014, plaintiff commenced the instant 

action against ANE/Northbay, LL, Dal H. Chun Engineer, P.C., KOH Architecture, PLLC, 

Mottola Rini Engineers, P.C., Douglas G. Peterson and Associates, Inc., and Igor Gurevich, 

P. E., alleging common-law negligence and violations of Labor Law§§ 240 (!), 241 (6) and 
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200. Northbay interposed its answer asserting cross claims against I,I, for contribution, 

co1nmon-law and contractual inde1nnification, and breach of contract for failure to procure 

insurance; LL interposed its ans\ver asserting cross clai1ns against ANE and Northbay fOr 

contribution and co1111non-law and contractual i11de11111ifica1ion~ and ANE interposed its 

answer asserting cross clailns against LL and MVP for contribution, co1n1non-law and 

contractual indemnification, and breach of contract for fail11re to proc11re insur~nce. 

Subsequently, LL commenced a third-party action against Lawrence Glass for 

contribution and com1non-law and contractual i11de1n11ification, and Northba)1 com1nenced 

a second third-party action against Lawrence Glass for contribution. co1nmOn-law and 

contractual inde1nnification, and breach of' contract for failure to procure. insurance. 

Lawrence Glass interposed its answer generally denying the allegations ofthe third-party and 

the second third-party actions, and asserting the affirmative defense of the Workers' 

Compensation Law § 11. 

Thereafter, LL commenced a third third-party action against MVP for contribution 

and co1nmon-law and co11tractual inde1nnificat.ion. MVP interposed its ans\'.rer generally 

denying the allegations and, as relevant here, assertil1g cross clahns againstANE, Northbay, 

and l_,awrence Glass for contribution and contractual inde1n11ification, and asserting a 

counterclaim against LL for contribution and co1n1non-law inde1nnif-ication. Subsequently. 

ANE and North bay commenced a fourth third-party action against MVP for contribution and 

co1n1non-law and co11tractual ind,e1nni11cation. MVP interposed its answer ge11erall)' denying 

the allegations of the co1np1aint and. as relevant here, asserting cross clailns ag8inst ANE. 

10 
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Northbay, LL, and Lawrence Glass for contribution and co1n1non lavv and' contractual 

inde1nnification and a counterclaim against ANE and Northbay for cont~ibution and 

common-law indemnification. 

ANE and Northbay then commenced a fifth third-party action against Vision for 

contribution and co1nmon-law and contractual indemnification. Vision interposCd its answer 

generally denying the allegations of the complaint. 

Subsequently, plaintiff amended the complaint to add MVP as a direct defendant. 

MVP then interposed its answer asserting cross clai1ns, as relevant l1ere, against ANE, 

Northbay, LL, Lawrence Glass, and Vision for contribution and contract11al indei11nification. 

Thereafter, LL co1n1nenced a sixth third-party action agai11st Vision for contribution 

and common-law inde1nnification. Vision interposed its answer general!)' denyii1g_ the 

allegations of the complaint.5 After the completion of discovery. plaintiff filed a note of 

issue and certificate ofreadiness on August 22, 2016. The time to file motions in this matter 

was then extended to December 30, 2016. Subsequently, plaintiff moved for summary 

judgment and re-filed his note of issue on or about November 18. 2016. Northbay. LL, 

MVP, and Vision subsequently filed their own motions for summary judgment, all of which 

are presently before the co11rt for disposition. 

5The complaint was dismissed as against Douglas G. Peterson & Associates, Mottola Rini 
Engineers. P.C., and Koh Architecture, PLLC-. 

II 
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Discussio11 

"Labor Law § 240 ( 1) provides, in relevant part, that 
' [ a]ll contractors and owners and their age11ts ... in the erection, 
de1nolition, repairing, altering, ... or pointing of a building or 
structure sl1all furnish or erect, or cause to be ft1rnished or 
erected for the perfor1nance of such labor, scaffolding, hoists, 
stays, ladders, slings, hangers, blocks, pt1lleys, braces, irons, 
ropes, and otl1er devices which shall be so constructed, placed 
and operated as to give proper protection to a perso11 so 
employed"' (Silva v FC Beekman Assoc., LLC, 92 AD3d 754, 
755 [2d Dept 2012], quoting Labor Law§ 240 [l ]). 

Labor Law § 240 (I) was enacted to ·'prevent those types of accidents in which the 

scaffold, hoist, stay, ladder or other protective device proved inadequate to shield the injured 

worker from harm directly flowing from the application of the force of gravity to an object 

or person" (Ross v Curtis-Po/mer Hydro-Elec. Co., 81NY2d494, 501 [1993]). 

"The Labor Lavv i1nposes upon '[a]ll contractors and O\Vners and their agents' 

nondelegable duties to provide workers with proper safety devices and adequate protectio11 '". 

(Lodato v Greyhawk N. Am., LLC, 39 AD3d 491. 493 [2d Dept 2007], quoting Labor Law 

§ 240 [I] and § 241 and citing Ross v Curtis-Palmer Hydro-Elec. Co., 81 NY2d 494, 500. 

502 [1993]). Accordingly, "the duty imposed by Labor Law § 240 (!) is nondelegable 

and ... an owner or contractor who breaches that duty may be held liable in damages 

regardless of whether it has actually exercised supervision or control over the work" (Ross, 

81 NY2d at 500). "To recover on a cause of action pursuant to Lab.or Law§ 240 (I), a 

plaintiff must demonstrate that there was a violation of the statute. and that the vi(liation v./as 

a proximate cause of the accident" (Przyborowski v A&M Cook, LLC, 120 AD~d 651, 653 

12 
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[2d Dept 2014]). As relevant here, a fall from an unsecured floor or opening gives rise to 

liability under Labor Law§ 240 (1) (see e.g. Grigoropoulos v Moshopoulos, 44 AD3d I 003. 

I 004 [2d Dept 2007]). 

In support of his motion for summary judgment, plaintiff argues that North bay and 

LL, as owner and general contractor, respectively, are strictly liable under Labor Law § 240 

(I) because they failed to provide him with an adequate safety device to protect him from the 

elevated risk of falling two floors through the subject shaft. and that this violation was the 

proximate cause of his injuries (Grigoropou/os, 44 AD3d at 1004). To farther support his 

claim that he was not provided with an adequate safety device, plaintiff relies upon the 

affidavit of his expert, an engineer/construction-site safety supervisor \vho opines, based 

upon the deposition testimony of the witnesses, that defendants violated Labor Law § 240 

(I) because the subject shaft was not barricaded nor was there a substantial cover secured to 

the concrete floor or a safety railing around the periineter of the opening to preveilt hi1n fro1n 

falling into the opening and being injured. 

Plaintiff also asserts that he was required to work near the subject shall because his 

job involved using a chop saw, which had been plugged into an outlet on the third floor, and 

he was required to unplug the extension cord which ran down the stairs, across thC third floor 

and onto the inadequate metal decking covering the subject shaft. 

Plaintiff also argues that he was not a recalcitrant worker, there havillg been no 

instructions he disobeyed to avoid walking in and around the area <)f the subject shaft, no 

evidence of any barricades which blocked his access to the area, and no evide'nce that l1c 

13 
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observed any signs instructing hiin to avoid walking i11 the area. 111 additiOn, plaintiff 

contends that his actions were not the sole proximate cause of his accident because he did not 

misuse, remove or fail to use an available safety device, as the only safety device provided 

hiin was the unsecured tnctal decking \vhich failed to prevent his t'all, and there 'vas no 

evidence that he had the time (one hour) or the necessary tools to uncover the shall opening 

had it been covered with plywood. In particular, plaintiff argues that since the allegedly 

defectively-covered shaft, which was a statutory violation, was "a proximate cause of [his] 

injury/' he "'cannot be solely to bla1ne for it,'' and thus ca,nnot be the sole proxi1nate cause 

of his injury (Blake v Neighborhood Haus. Servs. of N. Y City, Inc., I NY3d 280, 290-291 

[2003]). 

In support of that branch of its motion to dismiss plaintiffs Labor Law§ 240 (1) 

cause of action, LL asserts that plaintiffs actions in ad1nittedly walking around the batTicade 

wl1ich prevented access to the subject shaft - which he l1ad see11 prior to his acCident - and 

looking only at the extension cord \Vhe11 \Valking onto the 111etal decl(ing, was the sole 

proximate cause of his injuries. Nmthbay argues that although plaintiff will argue that the 

failure to secure the cover over the shaft \Vas the proxiinate cat1se of the accident, like the 

plaintiff in Montgomery v Fed Express Corp. (4 NY3d 805, 806 [2005]). who used an 

inverted bucket to gain access to l1is work despite the fact that ladders 'vere available, 

plaintiffs "'normal and logical response' should have been to walk around the barricaded 

area instead of willfully ignoring it" (Motion ofNorthbay for Summary Judgment at 1183, 

quoting Montg01nel)', 4 NY3d at 806). 

\4 
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In the alternative, LL argues that plaintiff cannot establish that adequate safety devices 

\Vere not in place to prevent the accident, because Meir Babaev, ownerofNorthbayi testitied 

that prior to the accident, he observed large pieces of plywood, as well as orange mesh 

around the subject area, which acted to block people, as well as metal decking and plywood 

secured to the floor, which covered tl1e subject shaft. 

In opposition to this branch ofLL's motion for summary judgment, with respect to 

whether plaintiff caused his own accident by walking around a wooden barricade, plaintiff 

contends that the evidence demonstrates that he "stepped onto a piece of metal decking that 

he believed was lying on top of the concrete third floor deck"; but that the metal d'ecking was 

''in fact partially covering_ a cut out in the floor for a vertical 1necha11ical shail ... '·. 6 

(emphasis added), Plaintiff forth er asserts that although he observed a piece of wood near 

the metal decking, it was not on top of the decking, that the piece of wood did not '·prevent 

[him] fi·om accessing tl1e area as he traversed across tl1e concrete.floor," that the undisputed 

testimony demonstrates that "nothing stood in [his] path as he walked across the concrete 

floor towards the electrical outlet," and that had an actual barricade been in place, it would 

have been impossible for him to have walked past it (emphasis added), In addition, plaintiff 

contends that the only safety device present near the shaft vvas a large piece of Ltnsecured 

"1netal sheeti11gn on top of the shaft opening and a piece of""vertical titnl1er 11ear and not 011 

6Plaintiffreiterates later in his opposition t11at he "stepped on [the metal sheet on the 
floor] thinking it was metal sl1eet on top of the concrete floor" (Plai11tiff's Affin11ation in 
Opposition to Defendant's Motion at~~ 8, t2), 
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top of that piece of metal sheeting," and that there is no evidence that "proper securement 

and/or barricades," signs, or safety railings were in place when he fell. 

In opposition to plaintiffs motion for summary judgment, North bay and LL argue that 

plaintifrs "assigned/required'' work of installing panels to the exterior of the elevator shaft 

did not expose him to an elevation-related risk because it did not involve the third floor 

where he "purposefully ventured" and was "not supposed to be," as evidenced by the 

presence of the barricade. Defendants also argue t11at at the every least, a 1natefial issue of 

fact exists with respect to whether plaintiffs work extended to the removal oftlie extension 

cord. 

In addition, Northbay contends that a n1aterial question of fact exists as. to whether 

defendants violated Labor Law§ 240 (!)because the statute does not specifically enumerate 

plywood covering, which plaintiff claims was deficient, as an applicable safety device. 

In reply, plaintiff asserts that to the extent defendants contend that he was prohibited 

from walking on the third floor to retrieve the extension cord, and that he was therefore not 

exposed to an elevation-related risk, there is no evidence of same, nor was he instructed not 

to do so. In this regard, plaintiff contends that the record reveals that he was required to 

retrieve the extension cord because there were no outlets. Plaintiff also argt1es that because 

Labor Law § 240 (I) was intended to protect workers from the risks associated with 

perfor1ning work at elevated heights, defendants' contention that plywO()d covering is 11ot an 

enu111erated safety device is 1nisplaced. Plaintiff also contends that his actio11s. in walking 

near the shaft was not a proximate cause of his injuries because the "vertical piece oftiinber'' 
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or '"piece of vertical plywood" near the unsecured 1netal decking was not a sufficient or 

available safety device under the statute. 

Neither plaintiff nor defendants have made a prima facie showing entitling them to 

summary judgment under Labor Law§ 240 (I). As an initial matter, North bay contends that 

plaintiff's motion must be denied because it is based upon his unsigned and therefore 

inad1nissible deposition transcript. However, plaintiffs transcript, "wl1ich was s.ub111itted in 

support of the plaintiff's motion for summary judgment, [is] admissible under CPLR 3116 

(a), since the transcript was submitted by the party deponent himself. and therefore, was 

adopted as accurate by the deponent" (Rodriguez v Ryder Truck, Inc., 91 AD3d 935, 936 [2d 

Dept2012]). 

As a second threshold issue, plaintiff's assigned work exposed hi1n to an elevation-

related risk. 

"[A] plaintiff in a section 240 (l) action who was injured 
because he or she fell must establish that ( l) the task required 
the plaintiff to work at an elevation, (2) the plaintiff was 
exposed to the effects of gravity at that elevation and fell as a 
direct result of the force of gravity, and (3) the protective 
devices envisioned by the statute, e.g., ladders, scaffolds and 
si1nilar devices, were designed to prevent tl1e hazard that caused 
the fall" (Jones v 414 Equities LLC, 57 AD3d 65, 73 [1st Dept 
2008]). 

Here, plaintiff was exposed to the effects of gravity since the shall cover collapsed while he 

was walking across it, causing him to fall, and the fall was the direct result of the effects of 

gravity. In addition, the protective devices envisioned by the statute \verc designed to 

prevent a worker from falling through a collapsing floor (id). Lastly, defendants do not 
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dispute that in order to perform his work, the extension cord for plaintiffs chop saw needed 

to be plugged into an outlet, and that there were no outlets on the roof where he \Vas assigned 

to work. Defendants also fail to dispute that plaintiff was required to unplug the extension 

cord tfo1n the outlet on the third floor in order to retrieve l1is tool ()11ce he cot11pleted l1is 

work. Further, plaintiff testified that the outlet into which the extension cord was plugged 

on the third floor was the closet to the stairs, na1nely to his right when comi11g down the 

stairs, presumably not 11ear the shaft. 

I-Iowever, plaintiffs own testimony raises a 1naterial question of fact as to .whether l1is 

actions were the sole proxi1nate cause of his irijuries (S1nigielski v Teachers J11s~ & AnnuifJ' 

Ass'n of Am., 137 AD3d 676, 676 [!st Dept 2016]). On the one hand, plaintiff testified that 

after taking a few steps onto the third floor, while "following" or looking at the extension 

cord. and before he reached the outlet, he \valked arou11d a "\V(loden piece" and stepped onto 

"some kind of metal" which was '·thin" covering the opening of the shalt. into which he fell. 

He also testified that other than observing the wooden piece he walked around (or the 

wooden piece and the piece of metal covering the shaft opening), he did not see any other 

wood around the area, any plywood over the shat\ opening, any orange netting around the 

outside ot'the shaft opening, or any sign on the wooden piece or '"111etal plate'· Warning that 

there was a shaft in that area. Further, when shown the photograph of the wooden barricade 

covered with orange mesh on page two ofMr. Johansen's Incident Report, plaintiff testified 

that there was only 1netal on the floor at the ti1ne of his accident, not wood as depicted i11 the 

photograph, and that he did not notice the "wood with the piece of orange around it on top 
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of that metal covering" (i.e. the barricade depicted in the photograph) before his accident. 

According to plaintiff; "[i]t was somewhere there. So, before I fell, 1 - - it was not on the top 

of this inetallic so1nething, but it was so1ncwhere there.'' 

On the other hand, plaintiff testified that the photograph of the wooden ban-icade 

covered with orange mesh on page two of Mr. .Johansen's Incident Report looked like the 

wooden piece which he had observed before falling; that when asked whether. "he saw this 

type of barricade while [he was] trying to unplug the extension cord," he replied: "So I went 

downstairs and I was following the extension cord. As soon as I got to the third floor, yes, 

I somehow noticed, but at the same time I jell (emphasis added); that with respect to this 

same photograph, he also testified that he remembered the wood with the orange on il but did 

not remember anything else; that he did not know what "the wood with the orange on it" 

looked like, but also testified that it was "something like wood," and that there was 

"something there;" that when asked: "And, when you noticed this barricade. the wood with 

the orange around it, what did you think it was there for." he replied: "I even did not pay 

attention lo it;'" that when asked whether "before his accident, after [he] had c01ne down the 

stairs from the roof to the third floor, did [he] see the pieces of board with the orange netting 

around it" he replied: "Yes. I noticed that there was so1nething wooden there, a \vood piece 

there;" that when asked "[a]nd, that wood piece there that you noticed, did it have orange 

netting around it,?" he replied: '"Yes, Yes, it was sometl1ing- around it;·· tl1at this wood piece 

with the orange netting around it was in front of the 1netal piece, next to the stairs; and that 

when asked: "[a]fter you took the last step and ended up on the third floor, did you have to 
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pass the wood piece with orange netting before you got to the metal piece you stepped on?'" 

he replied: "Yes, it was there and I passed it." Moreover, plaintiff testified that but for 

observing the wooden piece which he walked around, he looked only at the extension cord 

as he was walking toward the shaft, and that he followed the extension cord over the metal 

decking, after having seen either the wooden piece or the barricade. 

Further, although plaintiff argues that he '·stepped on a piece of metal decking that he 

believed was lying on top of the concrete third floor deck;" but that the metal decking was 

''in fact partially covering a cut out in the floor for a vertical 1nechanical shaft ... " 

(emphasis added)7 plaintiff never testified that he thought the metal decking was lying on top 

of the concrete floor, nor do his citations to his own testimony suppmtthis claim(Plaintiffs 

Deposition at 49-50). 

Under the circumstances, plaintiffs own deposition testimony that he lopked at the 

extension cord while walking, albeit having observed a wood piece, and that he saw either 

a wooden piece which he walked aro_und, or a ba1Ticade witl1ora11ge1nesl1. raises a material 

question of fact as to whether his conduct \vas the sole proxi1nate cause of his accident. 

The evidence also raises -a inaterial question of fact as to whether the shall \Vas 

secured by or covered with an adequate safety device to prevent plaintiffs fall. As noted 

above, plaintiff testified that the opening to the shaft was only covered with metal and that 

7Plaintiffs At1irmatio11 i11 Opposition to Defendant's Motio11 for Sumn1ary Judgn1ent at 
~~8, 12). 
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there was a wooden piece near it, but he also testified that before he fell, he saw a barricade 

near the shaft covered \Vith orange rnesl1. 

In addition, Meir Babaev, owner ofNorthbay, testified that a week to I 0 days before 

the accident, he had observed that the subject shaft on the third floor was barricaded: that it 

had "always [been] barricaded ... or blocked" when he walked through the job site; that the 

barricade weighed between 50 and I 00 pounds and was comprised of"a piece oflarge timber 

that has a 4-foot piece of wood attached to it vertically and horizontally every 2 feet, and 

there's an orange mesh secured around it which basically blocks people" from going into and 

falling through the shaft; and that at that time, the su~ject shafrwas covered by metal decking 

which was covered by plywood, \Vhich was attached to the ground or secured into the tloor. 8 

He also testified that a person would need a ha111n1er to re1nove the pl:ywood tfotn the floor, 

that if the plywood was not secured, it could not be removed easily because it is heavy, and 

that unless the plywood and metal decking were moved, they could not fail. 

Further, MeirBabaev identified the photograph on the second pageofMr. Johansen's 

Incident Report as showing the barricade in front of or near the shaft on the third floor, as 

well as that .same barticade at a different angle on the top of page three of the report 

depicting how barricades were typically set up prior to January 7, 20 I 4. He also identified 

photograph number four of a January 7, 2014 safety report prepared by Mr. Ellerby, the site 

8Meir Babaev also testified that there was JJlywood covering the opening which was either 
bolted or screwed onto a piece of wood or wall, and that the plywood over the n1etal decking was 
larger than the metal decking. 
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safety representative for the project, as depicting how the shaft looked, albeit with the 

plywood and the barricade on it.0 

In addition, Albert Babaiev, owner of LL, testified that on the two or three occasions 

he was at the job site a week before the accident, he never sa\V the subject shaft uncovered, 

without barricades or without orange mesh, and that during that sa1ne tiine period, the subject 

shaft was covered with "plywood on the top and ... with nails and ... wood around it, and 

it was red mesh cover on top of the wood." 

Finally, Mr. Johansen, owner ofVision, testified that when he was on the site on the 

morning of the accident, before the accident had occurred, the subject shaft had been covered 

with ba1Ticades with a cross brace with orange construction fencing across the front and a 

four by eight foot sheet of plywood as depicted in photographs one and two of his Incident 

Report, as well as a sign saying "hoe" (meaning "hole"); that there may have been metal 

decking loosely placed over the shaft opening which may have been under the plywood; and 

that the shaft on the third floor had three open sides, which were all covered. 10 

On the other hand, Mr. Johansen also testified that plywood, metal decking. or any 

other thing covering the opening to the shaft was not attached to eacl1 Other or secured or 

91'11is photograph depicts a shaft covered with what appears to be metal decking from 
which a vertical piece of wood extends upward. It does not depict a barricade or orange niesh 
(Motion ofNorthbay, Exh. Y). 

10Inasn1uch as plaintiff's expert fails to address the above coni1icting testin1011y in his 
affidavit, particularly that of plaintiff with respect to whetl1er 11e saw a barricade around t11e shaft 
before he fall, tl1e expert's affidavit lacks probative vallte (see Plaintiffs Motion for Sun1111ar;' 
Judg1nent, Exl1. 18, Expert Affidavit of Mr. 1-Jcrbert Heller, Jr .. P .E. at § 12 (''there is nothing in 
t11e record to suggest that Plaintiff acted unreasonably or disregarded a known or obvious risk"). 
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bolted to the cement floor or anything else, although the barricades (or the vertical portion), 

weighed 100 pounds each; and that while the first photograph on his Incident Report 

depicting a barricade showed how the subject shaft looked before the accident; it showed 

plywood without metal decking. Further, Christopher Papa, owner .of MVP, testified that 

plaintiff fell through the larger shaft depicted in photograph four of Mr. Ellerby's January 

7, 2014 safety report, which shows a shaft covered only with plywood, with the notation: 

"Barricade on top of3'' floor duct shaft not secured, I advised MVP to secure the plywood 

from movement immediately." However, Meir testified that Mr. Ellerby was only at the site 

on the day ofthe accident after the accident had occurred, and thus did not create the report, 

including taking pictures of the accident location, until after the accident occuri:ed. 

Based upon the conflicting testituony, a material question of f'act exists as to vvhether 

the subject shaft was properly covered to prevent someone from falling though it. 

Northbay's contention that ainaterial questio11 of fact exists as to whether 'defendants 

violated Labor Law § 240 (I) because the statute does not specifically enumerate plywood 

covering as an applicable safety device, which plaintiff claims was deficient, is r"jected. As 

noted above, the safety devices required under the statute include "other devices [which] 

shall be so constructed ... as to give proper protection" (Labor Law§ 240 [l]) (emphasis 

added). Here, the plywood covering the shaft was meant to protect workers from falling 

through the shall down to the ground and thus constituted a safety device within the meaning 

of Labor Law§ 240 (!)(see e.g. Figueiredo v New Po/ace Painters SiijJply Co. Inc., 39 

AD3d 363, 363 [I st Dept2007] [plaintiff sustained her prima facie burden on her Labor Law 
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§ 240 (I) claim through admissible evidence that her decedent, who was engaged in 

renovating the property, fell through an open hole from an unsecured piece of plywood that 

had been laid over the beams when the platfonn shifted, and that no safety device was 

provided to prevent his fall]). 

Plaintiff also moves for summary judgment on his Labor Law§ 241 (6) cause of 

action, premised solely upon the alleged violation of 12 NYCRR 23-1.7 (b) (1) (iJ, while 

North bay and LL move to dismiss this claim.'' In support of that branch of iis motion to 

dismiss this cause of action, North bay argues that plaintiffs conduct was the sole proximate 

cause of his injuries (see Gurung v Arnav Retirement Trust, 79 AD3d 969, 970 [2d Dept 

20 I OJ). Further, both North bay and LL seek dismissal ofthis cause of action on the grounds 

that this regulation is inapplicable to the facts of this case. 

"Labor Law§ 241 (6) imposes on owners and contractors a nondelegable duty to 

'provide reasonable and adequate protection and safety to persons employed in, or lawfully 

frequenting .. all areas in which construction, exca\1ation or de111olition \~Ork is being 

perfonned"' (Perez v 286 Scholes St. Corp .. 134 AD3d 1085, 1085-1086 [2d Dept 2015], 

quoting Lopez v New York City Dept. of Envtl. Protection, 123 AD3d 982 [2d Dept 2014 J, 

iv denied 26 NY3d 905 [2015]). "In order to establish liability under Labor Law § 241 (6), 

a plaintiff'rnust de1nonstrate that the defendanfs violation of a SJ)ecific rule or regulation was 

"Plaintiff cites 12 NYCRR 23-1.7 (b) (!)but only references 12 NYCRR 23-1.7 (b) (I) 
(i) in his papers as tl1e applicable regulation llpon which he relies to support this cause of action. 
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a proximate cause of the accident" (Vatavuk v Genting N.Y., LLC, 142 AD3d 989, 990 [2d 

Dept 2016]), 

Here, inasmuch as the court l1as already determi11ed that a 1naterial question of fact 

exists as to whether plaintiffs conduct was the sole proximate cause of his injuries, this 

branch of plaintiffs motion for summary judgment must be denied (Gurung, 79 AD3d at 

970), 

As to the branches of defendants· motion for dis1nissal of this cause of action, 12 

NYCRR 23-1. 7 (b) (I) (i) provides that: "[ e]very hazardous opening into which a person 

may step or fall shall be guarded by a substantial cover fastened in place or by a safety railing 

constructed and installed in compliance with this Part (rule)" (12 NYCRR 23-1. 7 [b] [I] [i]). 

This provision is sufficiently specific to support a cause of action under Labor I:aw § 241 ( 6) 

(Palumbo v Transit Tech., LLC, 144 AD3d 773, 774 [2d Dept 2016]). Further, "although the 

term 'hazardous opening' is not defined in 12 NYCRR 23-1.7 (b), based upon a review of 

the regulation as a whole--particularly the safety measures delineated therein--it is appa!'ent 

that the regulation is inapplicable where the hole is too small for a worker to fall through'' 

(Rice v Bd. of Educ., 302 AD2d 578, 579 [2d Dept 2003], Iv denied 100 NY2d 516 [2003] 

[internal citations and quotation marks omitted]). Here, plaintiff allegedly fell through the 

shaft, making this regulation applicable. However, LL argues that the provision is 

inapplicable because Meir Babaev, owner of Northbay, testified that the shaft was 

barricaded, contained orange netting and a warning sign, and was covered with plywood 

affixed to the floor, which blocked people from entering the shaft. LL also argues that it did 
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not perform work in or around the shaft before the accident; that Albert Babaiev, owner of 

LL, testified that a week before the accident he saw that the shaft was covered with plywood 

which was secured to the ground, and was coin prised of WOl)d covered by orange 1nesh; 12 and 

that on the date of the accident, the only subcontractor working in the subject shaft was 

MVP, In addition, LL contends that the regulation is inapplicable because the opening was 

not required for plaintiffs work. 

Northbay also argues that the regulation was not violated because the shaft was 

guarded by a substantial cover fastened in place. In this regard, Northbay points out that on 

the 1norning of the accident, before the accident occurred, :Mr. Johansen obserVed wooden 

planking, inetal decking, a11d a vertical barricade in place. 

In opposition, plaintiff contends that the regulation was violated because the opening 

to the shaft was neither barricaded on its three open sides nor covered by "adequate sect1re 

covering," and that the shaft opening was large enough for him to fall through to sustain this 

claim (Plaintiffs Affinnation in Opposition to Defondant's [sic] Motion for Summary 

Judgment at 1f 2 l ). Although plaintiff fails to support the fonner argument by any citation 

to the record, he presu1nably relies upon his recitation of the facts, 111ade in support ofLal)or 

Law § 240 ( 1) argument, that the only safety device over the subject shaft was "a piece of 

12When -asked what was covering the subject shaft, Albert Babaiev replied: "It: was like 
plywood on the top and I believe it was witl1 the nails and it was wood around it, and :it was red 
mesh cover on top of the wood." When asked if anything other than plywood was covering the 
cutout that he saw at tl1at tin1e, Albert replied: '·I think it was decking, also. I don't remen1ber 
now. I think decking, plywood and the rest." I-le then testified that he was not sure ifl1e saw 
nails in the plywood. 
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unsecured and improperly placed metal sheeting on top of the opening and a piece of vertical 

timber near but not on top of that piece of metal sheeting" (id. at if 9). Plaintiff also argues 

that one of the defendant's sole reliance upon inadmissible l1earsay testi1nony of Mr. Mikhail 

Mashkevich, 1nanager of Lawrence Glass at the ti1ne of the accident. fails to ra~sc a 1naterial 

issue of' fact as to hov.,r the accident occurred and whether a proper safety device was 

provided. 13 

Defendants have failed to inake a pri1na facie sl1owing entitling thern to dis111issal of 

this cause of action. As noted above, a 1naterial question of fact exists as tq wl1ether the 

subject shaft was properly secured. Moreover, while defendants cite to testimony indicting 

that the subject shall was properly covered before the accident, they fail to addn;ss plaintitTs 

testimony, albeit equivocal, that the shall was only covered by metal decking. Further, 

although plaintiff cites his own testimony that the shaft was only covered with metal decking. 

he fails to acknowledge his own testimony that he walked by a barricade before he fell, as 

well as the testimony of Meir Babaev and Albert Babaiev. noted above. that in the week or 

so before the accident, the shall was sufficiently covered with plywood, metal decking, and 

contained a wooden barricade \Vi th orange 111esh. 'l'J1us, these branches of defe11dants' 

motions seeking to dismiss plaintiffs Labor Law §241 (6) cause of action are denied. 

13The court cannot locate this argument in any of defendants' papers. 
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I11demnification Clain1s 

North bay inoves for sum1nary judginent on its cross claims against LI, ft)rCPntribution 

and corrunon-law and contractual indemnification. Northbay also seeks dismissal ofLL's 

cross clai1ns against it for contribution and common-la\v and contractual indemµification. 

In support of these branches of its motion, North bay first argues that its claim for contractual 

indemnification should be granted and that LL 's claim against it for contractual 

indemnitication should be dismissed because the inde1nnification provision in its contract 

with LL provides that LL agreed: 

"to the fullest extent pennissible by law ... to indemnify and 
11old the owner 11annless ... frotn a11d against any and all losses, 
claims, [and] damages ... arising from bodily injury or death to 
any person and/or property damage including loss of use arising 
out of or in any way relating to this work perfor111ed or 01nission 
caused by the general contractor, agents, or employees of the 
general contractor as well as subcontractors hired by the general 
contractor under tl1is contract." 

Further, 'Northbay asserts that LL was responsible for creating, covering, and replacing the 

shaft cover; and that even assuming LL vvas not negligent, there is no evide11ce tl1at it 

(Northbay) was negligent because the right to inspect the site, as well as the righi to observe 

and report safety violations, does not create liability. 

Northbay also argues that both it and ANE are entitled to common-law 

indemnification frotn LL. and that for the same reason I.,.L 's claiins against it for contribution 

and co1n1non-law indemnification must be dis111issed, because there is no evidence that they 
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caused or contributed to plaintiffs accident. In this regard, they contend that they were not 

at the building whe11 the accident occurred and did not st1pervisc or control plaintiff's work. 

LL moves for sum1nary judgment dismissing Northbay"s clai1ns for C()iltractual and 

con11non-law indemnification and opposes Northbay's 1notion for su1nn1ary judg1nent on 

these claims (LL does not oppose that branch ofNorthbay's motion to dismiss LL 's claims 

against Northbay for contribution and common-law and contractual indemnification). In 

support of this branch of its motion, LL asserts that Northbay and ANE have failed to 

demonstrate that they were not actively negligent, or that they only maintained "general 

supervisory authority" over the work at the site. Specifically, LL argues that Northbay"s 

retention of Mr. Ellerby from All About Safety, as site safety consultanl. evidences 

Northbay's responsibility for the safety at the site and for any failures there. In particular. 

LL asserts that Northbay hired Mr. Ellerby to ensure that the entire job site was safe and that 

all workers were "following the rules;" that Mr. Ellerby reported unsafe conditions at the site 

directly to Vision, not to LL; that Mr. Ellerby prepared wrillen safety reports regarding 

required safety 1neasures, and provided them to Mr. Johansen, owner of VisiOn, and Meir 

Babaev, owner of Northbay; and that after receiving these reports. Mr. Johansen was 

responsible for ei1sttring the safety measures identified by Mr. F~llerby \Vere i1Tiplen1ented; 

and that Nm1hbay would contact the trad.e involved, tell them they were not following 

protocol, and to ''please shape up." LL also points out that Northbay retained authority to 

stop the work and that Meir Babaev, owner ofNorthbay, conducted walk-throughs of the 

entire job site every week to identify issues that needed to be rectified. Both these factors, 
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LL argues, purportedly rendered Northbay "actively involved in the supervision, direction 

and control of the job site." 

In addition, LL contends that Northbay's claims against it are merely conclusory 

allegations of negligence, which fail to demonstrate that it contributed to any dangerous 

condition at the site. In support of this claim, LL argues that Northbay, through its retention 

of Mr. Johansen, owner of Vision, \vas actively involved in controlli11g the job site because 

all witnesses identified Mr. Johansen, who reported solely to North bay, as bei1ig in charge 

of the project; Northbayretained contractors for the project, including Vision, MVP, and All 

About Safety, all of whom reported to Northbay; and certain deposition testi1nony (albeit 

unidentified) shows that "there is no basis for liability against" it (Motion ofNorthbay at~ 

147). 

Further, in its opposition, LL argues that Mr. Johansen was on the site on~ daily basis 

to supervise the day-to-day activities of the job site; that Meir Babaev, owner ofNorthbay, 

learned about the work done at the site fro1n hiln; that Mr. Jol1ansen \'Vould report to 

Northbay during weekly meetings; that Mr. Johansen had the ability to stop work at the job 

site if he saw an unsafe condition and the authority to stop a vvorker fro1n perfor1ning \Vork 

incorrectly; that if the subcontractors had questions about work they were to perform, they 

would ask Mr. Johansen; that Mr. Johansen "was like a super and project manager together 

... He was constantly on tl1e job ... He was the 1na11ager on the job ... tle \vas telling 

everyone what to do:" that Mr. Johansen was required to prepare daily reports for Northbay, 

which he gave to Meir Babaev; that Northbay had authority to direct work, which it did 
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through Mr. Johansen ofVision and Mr. Ellerby; and that Northbay was on site regularly and 

held progress meetings with Vision and Mr. Ellerby a11d otl1er contractors on occasion. 

LL also contends that Northbay cannot establish that it is free fr0til negligence 

because it did not visit the site 10 days before the accident until after the accident occurred. 

On the other hand, LL contends that it was not negligent because it did not receive any 

complaints about the subject shaft; Albert Babaiev, owner of LL, did not see the shall 

without barricades within a week before the accident; it (LL) did not have control over the 

work site and subject shaft because Meir Babaev and Mr. Johansen testified t11at if a 

subcontractor's work involved the subject sl1aft, that subcontractor 'vas responsible for 

putting the plywood and barricade back into position when the work was con1pletcd; Meir 

Babaev testified that 10 days before the accident, MVP was working in and around that 

subject shall, that in January 2014, MVP was performing mechanical work in the shaft and 

had access to it before the accident, and that if MVP was doing working on or around the 

shaft. it would be responsible to secure the plywood covering over the shaft; the manner in 

which the shaft was covered was determined by Mr. Ellerby; and that it did not supervise or 

control plaintiffs work. 14 

"The party seeking contractual indemnification tnust establish that it Was free fro1n 

negligence and that it may be held liable solely by virtue of statutory or vicarious liability" 

14LL also argues that ANE is not entitled to contractual inden1nification because it is not 
named in the Northbay/LL co11tract. liowever, in its two replies, No11hbay only argues that it, 
and not ANE, is entitled to contractual indemnification fron1 LL, thus abandoning its clai111 that 
ANE is also entitled to contractual inde1nnification from LI,. 
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(Jardin v A Very Special Place, Inc., 138 AD3d 927, 931 [2d Dept 2016]). "The right to 

contractual indemnification depends upon the specific language of the contract." (Bermejo 

v New York City Health &Hasps. Corp., 119 AD3d 500, 503 [2d Dept 2014]). Further, "[i]n 

order to establish a claiin for co1nmon-law inde1nnification, a party 1nust prove n:ot 011ly tl1at 

it was not negligent, but also that the proposed indemnitor1s actual negligence cdiltributed to 

the accident~ or, in the absence of any negligencei that the i11dem11itor had the ~uthority to 

direct, supervise, and control the work giving rise to the injmy'" (Mohan v Atlantic Ct., LLC, 

134 AD3d 1075, 1078-1079 [2d Dept 2015]). Finally, "'[t]he retention of !he right to 

generally supervise the work, to stop tl1e contractor's \Vork if a safety violation is noted. or 

to ensure co1npliance with safety regulations, does not a1nount to the [ at1thority tq] supervise 

and control ... necessary to impose liability on an owner or general contractor pursuant tl) 

Labor Law§ 200" (cf Robinson v County of Nassau, 84 AD3d 919, 920 [2d Dept 2011 ]). 

Here, North bay met its initial burden of demonstrating that it is entitled to contractual 

indemnification from LL First, Northbay's contract with LL contains an express 

indemnification clause in favor ofNorthbay, as owner, which obligated LL "to the maximum 

extent per1nissible by law," to indemnify Northbay for losses or clai1ns '"arisi11g out of ... the 

work perfonned or 01nission caused by the general contractor, agents, or emplc)yees of the 

general contractor as well as subcontractors hired by the general co11tractor under this 

contract" (Reisman v Bay Shore Union Free School Dist., 74 AD3d 772, 773-774 [2d Dept 

201 OJ). In this case, the accident involved plaintiff, who was employed by Lawrence Glass, 

which was hired by LL. 
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Further, Northbay has established, prima facie that where, as here, "a worker at a job 

site is injured as a result of a dangerous or defective pre1nises condition," it did 11ot "create[] 

the condition, or ha[ ve] actual or constructive notice of it and a reasonable arriount of ti1ne 

within which to c01Tect the condition'' (Wadlowski v Cohen, ISO AD3d 930. 931 [2d Dept 

2017] [internal citations and quotation marks omitted]). In this regard, Meir Babaev. owner 

ofNorthbay, testified that it was LL which installed or pre-installed the subjecl shaft; that LL 

had initially set up the metal decking, plywood. and barricade over the shaft opening: and 

that it was the responsibility of LL to cover the shaft with the barricade and follow ''whatever 

safety 1neasures" where present there unless a subcontractorvvas \Vorking on it. iri which case 

it was subcontractor's responsibility to replace the covering \Vhen finished \Vith its worl<. 

In addition, as noted in the Labor Law § 240 (I) discussion, Meir Babaev, owner of 

Northbay, testified that a week to I 0 days before the accident, he had observed that the 

subject shaft on the third floor was barricaded; that it had ''always [been] barricaded ... or 

blocked" when he walked through the job site; that the barricade, which weighed 50-100 

pounds, was comprised of"a piece oflarge timber that has a 4-foot piece of wood attached 

to it vertically and horizontally every 2 feet, and there's an orange 1nesh secured around it 

which basically blocks people" from falling through the shall; and that at tliat time, the 

subject shaft was covered by metal decking which was covered by plywood. which was 

attached to the ground or secured into the floor. 

In opposition, LL has failed to a triable issue of fact as to wh)' the inde1nnification 

provision should not be enforced. The evidence submitted by LL in opposition merely 
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establishes that Northbay, "undertook general duties to oversee the work and to ensure 

co1npliance with safety reg11lations,'' which is insufficient to raise a triable issue of fact as 

to whether Northbay was negligent and, therefore, was not entitled to contractual 

indemnification (id), In this regard, Meir Babaev testified that he did not supervise any of 

the work at the job site, and that his involvement at the site was limited to \veekly walk­

throughs with Mr, Johansen, "LJ]ust to confirm the building was being built"and weekly 

meetings with Mr. Johansen and possibly with LL, if it was at the site, Thus, that branch of 

Northbay's 1notion for contractual indemnification agai11st I .. L is granted, and that branch of 

LL 's 1notion to dis1niss No1ihbay's clai1n for contractual inde111nification is denied. Further. 

that branch of Nortl1bay's inotion to dismiss LL 's claim for contractual indem11ification 

against it is granted as Northbay has de1nonstrated its entitlement to inde1nnifiCation under 

its contract with LL, and LL has failed to submit any opposition, 

That branch ofNorthbay's 1notion for su1n1nary judgment on its clai1n for c-01n1non­

law indemnification against J_,L is denied. While Northbay has 111ade a prin1a facie showing 

that it was not negligent, a material question of fact exists as to whether LL created the 

allegedly dangerous shaft condition or had notice of it. On the one hand, LL has 

demonstrated that it did not have notice of the allegedly dangerous shaft condition, In this 

regard, LL argues that Albert Babaiev, owner of LL, testified that on any of the occasions 

he had been at the site, no one ever c'omplained to hi1n about the condition oftf1e site as far 

as safety was concerned; that when he visited the job site two or three ti1nes one week before 

the accident, he observed that the subject shaft was covered with plywood with wood amund 
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it, and that the top of the wood was covered red mesh; and that in that week, he had never 

seen the subject shaft u11covered or without barricades or orange mesl1. 

However, as to whether LL created the allegedly dangerous shaft condition, Meir 

Babaev, owner of Northbay, testified, in effect, that LL was responsible for creating, 

covering and replacing the shaft (supra). LL does not address this deposition testimony. 

Further, the testimony cited by LL with respect to MVP's involvement at the site fails lo 

demonstrate that MVP was working at the shaft location on the day of the accident or that 

it created the allegedly dangerous condition. In this regard, the cited testimony only indicates 

that MVP was working in or around the shall a week to 10 days before the accident. and that 

on the day of the accident, MVP was perfor1ning 111echanical installatil)ll (installi11g duct 

work or a metal sheet) on one of the Doors in the building. In addition, when Albert Babaiev, 

owner of LL, was asked who determined the manner in which the shaft was supposed to be 

covered, he replied: "Again, I'm going to tell you the same tlling. Usually we do that," and 

that he had learned how from Mr. Ellerby (emphasis added). On the other hand, as LL 

asserts, Mr. Papa, owner of MVP, testified that Mr. Johansen would coordinate and take 

responsibility for opening and closing the shaft at the request of the subcontractors: and that 

MVP employees did not open or close shaft openings, but would ask Mr. Johansen to do so, 

because it was not part ofMVP's job. Thus, a material question of fact exists as to whether 

LL was responsible fOr creating the allegedly dangerous sl1aft condition. 

Based upon the foregoing, that branch ofNorthbay's summary judgment motion for 

co1n1non-law inde1nniticatio11 again_st I~I~ is denied, that branch <Jf LL' s 1notiori to disn1iss 
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Northbay's claim for co1n1non-law inde1nnification against it is denied, and that bra11cl1 of 

Northbay's motion to dis1niss LL's clai1n against it for co1n1non-law inde1nnification is 

denied. 

North bay and LL move for summary judgment dismissingplaintiff s Labor Law§ 200 

and common-law negligence claims. Plaintiff does not oppose these branches of defendants' 

tnotions. LL, 's affinnation in partial opposition to Nortl1bay's 1notion forsu1n1naryjudgment 

does not oppose this branch ofNorthbay's motion, alfhough, as noted above, it opposes those 

branches ofNorthbay's motion seeking contribution and inde1nnificatio11 fro1n it. In any 

event. "Labor Law § 200 is a codification of the common-law duty of landowners and 

general contractors to provide workers with a reasonably safe place to worl<11 
( Wadlowslci, 

150 AD3d at 931). 

In light of the court's detenninations that Northbay has made a prima facie showing 

that it was not negligent, and that a triable issue of fact exists as to whether LL was negligent 

fhis branch ofNorthbay's motion to dismiss plaintiff Labor Law§ 200 and c.ornmon-law 

negligence claim is granted, and this branch ofLL's motion to dismiss plaintiffs Labor Law 

§200 and common-law negligence claims is denied. 

Northbay also 1noves to dismiss MVP's cross clai1ns and counterclai1ns for 

contribution and contractual indemnification. With respect to MVP's contribution -clai1n, 

Northbay argues that it has not contributed to plaintiffs accident. With respect to MVP's 

clai1n for contractual indemnification, Northbay contends that it did not enter into a contract 

wifh MVP. MVP has not opposed this branch ofNorthbay's motion. 
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MVP moves for summary judgment dismissing Northbay's fourth third-party 

co1nplaint against it, which seeks contribution and co1n1non-law and contractual 

indemnification. In support of this branch of its 1notion, MVP argues that it vvas not 

negligent and did not enter into a contract with Northbay. 

As an initial matter, both of these parties concede that they did not ~nter into a 

contract with one another. Moreover, as MVP points out, Mr. Johansen testified that he did 

not review a con.tract between MVP and any e11tity involved in tl1e project. Fu1iher, none of 

the defendants in this action have produced a copy of an agreement entered into, with MVP. 

As such, that branch ofNorthbay's motion to dismiss MVP's claim against it for contractual 

indemnification_, and that branch of MVP's 1notion i() disn1iss Northbay's clai1n for 

contractual indeinnification against it are granted. 

That branch ofNorthbay's inotion to ciis1niss MVP's clai1n for contribution is also 

granted. Northbay has demonstrated that it did not contribute to plaintiffs accident, and 

MVP has failed to submit any opposition. 

That branch of MVP's motion to dismiss the remainder of Northbay's third-party 

complaint against it (contribution and com1non-law inderpnification), is also granted. In this 

regard, MVP has made a prima facie showing that it did not contribute to plaintiffs accident 

ortl1at it did not have notice of the allegedly dangerous shall condition. As MVP argues, and 

the conrt has already determined, Meir Babaev's testimony that MVP worked in the subject 

shall in January 2014 fails to demonstrate that MVP created the allegedly dangerous shaft 

condition. In any event, Meir Babaev subsequently testified that he did not know when MVP 
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last worked where the accident occurred. More()Ver, as MVP asserts. Albert Babaiev, ovvner 

of LL, merely testified that as of the date of the accident, the shaft was in place for the 

HVAC contractor, which was MVP, that he did not know whether MVP created the cutout 

for the subject shaft; that while he saw MVP's truck at the site on the day ofth¢ accident, he 

did not see any of their workers, did not know if MVP was present al the site at the time of 

or before the accident; and that he was not present at the site on the day oi',the accident. 

Further, MVP points out that Mr. Johansen testified that there were two shafts at the work 

site, which were depicted on the photographs on his Incident Report, and that the larger one 

was used to run duct work through, and Mr. Papa, part owner of MVP, also testified that 

there were two shafts at the site, but that plaintiff did not fall from the shall that was cut for 

MVP to run its duct work through. Rather, Mr. Papa testified that plaintiff fell down the 

shaft that was created for black iron ducts for the kitchen e.xhaust system from Pizza Hut, 

which was used by Pizza Hut (on the first floor) and other trades, but to which MVP did not 

have access. 

Moreover, while Meir Babacv and Mr. Johansen testified that if a subcontractor had 

to use the subject shaft, and had to re1nove the barricade, it \Vas responsil1le, to replace it 

when finished, there was no testimony that MVI) ever re1noved any covering ovCr tl1e subject 

shaft. In addition, even assuming that plaintiff fell through the shaft which had been created 

for MVP, as opposed to the shaft used by Pizza Hut, Mr. Papa testified that MVP workers 

did not create that shaft, did not open or close the shaft, and were not responsible for 

uncovering or covering that shaft when its \Vorkers were \Vorking in that area' because tl1e 
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procedure was to contact Mr. Johansen, who would an-ange for Ernie, who worked for LL, 

to do so("! [Mr. Papa] would have went to Ron [Johansen]. I wouldn't have paid my guys . . 

to open up and close holes. It's not part of our job"). Also. MVP points out that Mr. 

Johansen testified that at the relevant time period, no trades were working in the larger shaft 

depicted in his Incident Report because his photographs showed that the shaft "was wide 

open in terms of nothing in it'' and that had there been trades working in the shaft, plaintiff 

could not have fallen through it. 15 Further, Mr. Papa testified that while work was ongoing, 

the subject shafts were covered with plywood and a ban-icade. which was like a fence. 

Finally, MVP argues. in effect, that Mr. Ellerby's January 7, 2014 safety report, 

containing the notation "Barricade on top of3" floor duct shall not secured, I advised MVP 

to secure plywood fro1n 1novement im1nediately," fails to raise an issue of fact becaus-e the 

shall depicted in the photograph does not, according to Mr. Papa, depict the shall through 

which plaintiff fell. In any event, as noted above, even assuming this photograph (number 

4) depicts the subject shaft, based upon the foregoing, MVP has demonstrated, prima facie. 

that it was not negligent with respect to the subject shall. In light of MVP's showing, and 

inasmuch as Northbay has failed to oppose MVP's motion, that branch ofMVP's motion to 

dismiss the remainder of the causes of action ofNorthbay's third-pm1y complaint, asserting 

15He also testified that on the day of the accident, MVP was doing work i11 other parts of 
tl1e building m1d had 11otl1ing to do with the shaft; and that on the day of the accident, 'MVP was 
running the ducts along the ceilings oftl1e tirst, secon(l and third floors. 
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causes of action for common-law inde111nification and contribution, is granted. In su111, that 

branch ofMVP's motion to dismiss Northbay's third-party complaint against it is granted. 

MVP also moves to dismiss LL's third third-patiy complaint against it. which seeks 

contribution and co1n1non-law and contractual indemnification. LL does not oppose this 

branch ofMVP's motion. As to L[, 's clai1n for contractual inden1nification, as 1i'oted above. 

MVP points out that Mr. Johansen testified that he did not review any contract ¢ntcred into 

between MVP and another entity. In light of the foregoing, and inasmuch as LL does not 

oppose this branch ofMVP's motion, this branch ofMVP's motion to dismissLL's claim 

for contractual inde1nnification against it is granted. 

As to LL's remaining co1nrnon-law clai1ns, as noted above, MVP has 1nade a prilna 

facie showing that it was not negligent, and LL has failed to oppose this branch of MVP's 

1notion. Thus, this branch ofMVP's 1notion to dismiss I.L's co1111non-Iavv clairns against it 

is also granted. Thus, that branch ofMVP's motion to dismiss LL's third-party complaint 

against it is granted. 

MVP also moves to dis1niss the co1nplaint insofar as asserted against it, na1nely, the 

claims for common-law negligence and the violations of Labor Law§§ 240 (1), 241 (6), and 

200. Where a subcontractor demonstrates that it was not acting as a statutory agent t)f either 

the ovvner or the general contractor. it is entitled to judg1nent as a 111atter ()f la\v. dis111issi11g 

the causes of action alleging violations of Labor Law§§ 240 (1) and 241 (6) (Thomas v 

Benton, 112 AD3d 812, 813 [2d Dept 2013]). "Thus, unless a defendant has supervisory 

control and authority over the work being done \Vhen the plaintiff is injured, ·there is no 
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statutory agency conferring liability under the Labor Law" (Walls v Turner Constr. Co., 4 

NY3d 861, 864 [2005]). 

In support of this branch of its motion to dismiss. MVP has made a prima facie 

showing that it was not a statutory agent of Northbay or LL. In this regard, it has 

de1nonstrated that it did not enter into any contract vvhich inay have delegated it autl1orit11 to 

supervise or control the work of any other entity at the site or the subject shaft. Further, it 

has demonstrated that it did not create the allegedly dangerous shat\ condition and that it was 

not responsible for removing or replacing the covering over the shaft when it was vvorking 

in the area where the shaft was located, nor did it uncover or cover the subject shat\ (see Beil 

v Bengomo Realty, Inc., 36 AD3d 479 [l" Dept 2007]; Walls, 4 NY3d at 864). 

As noted, Mr. Johansen testified that he did not review a, contract betwc_en MVP and 

any entity involved in the project. Further, as MVP contends. none of the defendants in this 

action have produced a copy of an agreement entered into with MVP. ln addition, as MVP 

argues~ Albert Babaiev, owner of LL, ad1nitted tl1at LL vvas the general contractor and 

testified that Mr. Johansen was in charge of all the day-to-day operations of the construction 

site (i.e. Mr. Johansen hired most of the subcontractors for the project "was like the super 

and project manager together ... constantly on the job ... telling everyone what to do," was 

"handling the project," and "was actually the boss." Similarly, Meir Babaev testified that Mr. 

Johansen was responsible for coordinating with LL to inake sttre the subcontraCtors were at 

the site; to ensure there was enough 1nanpower to co1nplete the job in a tiinely tnanner; and 

that he supervised the day-to-day activities ofLL's "everyday work.'' Further, MVP also 
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correctly argues that the testimony by Meir Babaev and Mr. Johansen that the individual 

subcontractors were responsible for re1novi11g and replacing the barricade over the shaft 

de1nonstrates that MVP was not ''delegated plenary autl1ority11 to control and supervise the 

work site (including plaintiffs work)" (Keenan v Simon Prop. Group. inc., l 06 AD3d 586, 

589 [I" Dept 2013][internal citations and quotation marks omitted]). Finally, plaintiff 

testified that he was only supervised by his employer. Thus, MVP has demonstrated that it 

was not acting as a statutory agent of either the owner or ge11eral contractor and, tl1ercfOre, 

it cannot be held liable under those statutory provisions (id., see also Torres v LPE land Dev. 

& Constr., Inc., 54 AD3d 668, 669 [2d Dept 2008]). 

'"A subcontractor '1nay be held liable for 11eglige11ce where the \VOrk it perfor111ed 

created the condition that caused the plaintiffs injury even if it did not possess ariy authority 

to supervise and control the plaintiffs work or work area"' (Thomas, 112 AL;l3d at 813, 

quoting Poracki v St. Mary's R.C. Church, 82 AD3d 1192, 1195 [2011 ]). "'An award of 

surrunary judgment in favor of a subcontractor on a negligence clai1n is iinproper where the 

evidence raise[s] a triable issue of fact as to whether [the subcontractor'sJ employee created 

an unreasonable risk ofharin that vvas the proxilnate cause of the injured plaintiffs ii1juries" 

(id. [internal citations and quotation marks omitted]). Here, as noted above, MVP has made 

a prima facie showing that it did not create the allegedly dangerous shaft condition that 

caused the plaintitl's injury. 

Plaintiff has failed to oppose this branch ofMVP's motion. Accordingly. that branch 

ofMVP's motion to dismiss plaintitrs co1nplaint insofar as asserted against it is granted. 
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l,L moves for su1nmary judg1nent on its claims against J_,a\vrcnce Glass f 6r contractual 

inde1nnification, breach of contract and attorney's fees. However, inas1nt1ch as ,the cou11 has 

already determined that a triable issue ofi'act exists as to whetl1er l,l, \Vas negligent, its claim 

for contractual indemnification must be denied (Jardin, 138 AD3d at 931 ). That branch of 

LL 's 1notion for su1nmary judg1nent on its clai1n against Lavvre11ce Glass fOr breach of 

contract for failure to procure insurance is also denied because 1,1. .. 111erely asserts, i11 

conclusory fashion and without proof in evidentiaiy proof (i.e. fron1 so1neone \Vith 

knowledge), that "it is undisputed that [Lawrence Glass] failed to procure insurance naming 

[LL] as an additional insured as explicitly required" by its contract with Lawrence Glass.15 

Lastly, LL moves for summary judg1nent against Vision far· ~01n1non-la'v 

inde1nnifitation. Vision, on the other hand, 1noves for sum1nary judg1nent to' dis1niss tl1e 

third-party complaints of Northbay and LL against it (the fillh and sixth third-party 

co1nplaints, respectively). This branch ofLL's 1notion 1nust be denied becat1se the court has 

already deter1nined that a 1naterial question of i'act exists as to \Vhether l~L v.~as negligent 

(Mohan, 134 AD3d at 1078-1079). 

As to that brancl1 of Vision's motion to dismiss LL 's coin plaint seeking contribution 

and co1nmon-law inde1nnification, Vision argues that Mr. Joha11sen, Vision's sO!e 1nc1nbcr, 

described l1is role, during his deposition, as that of a co11struction consultant, although others 

15 111 its motion, LL argues that Lawrence Glass' cross claims ahd counterclaims against it 
must be dismissed. I·Iowever, LL did not 1nove for this relief in its 1notion. In any event, 
Lawrence Glass did not assert any cross claims or counterclain1s against L[, (Motion-of LL. Exl1. 
G). 
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referred to hi1n as a construction manager; that Mr. Johansen was frequently on the site to 

enable him to report on the status of the construction: that it was Mr. Ellerby who was hired 

to handle site safety, which was not Vision's responsibility; tha:t Mr. Johansen did 11ot 

supervise the contractors or have a written contract defining Vision's role or. obligating 

Vision to "obtain insurance;" that there appears to be no fact or legal theory which would 

make it liable to plaintiff; that Vision was an agent for Northbay; and that Albert Babaiev's 

testimony "could not legally implicate Vision nor did [Albert] identify any rei<,vant act or 

omission." Visio11 conclt1des that ''"this case is in need of pru11ing so that r1aintiff can 

effectively proceed against" the entity who bears legal liability. Vision raises the same 

arglilne11t witl1 respect to that branch of its motion to dis1niss Northbay's third-part)' 

complaint against it seeking contribution and co1n1non-law and co11tractual inde111nification, 

but instead argues that "the scope of Vision's role could not implicate iL [Meir] Babaev did 

not identify any relevant act or 01nission of Vision." 

Vision has failed to make a prima facie showing entitling it to dismissal of the third­

party complaints of LL and Northbay. In this regard. Vision fails to cite any deposition 

testilnony to support its clai1ns, and 1nakcs the conclusory claitn that testitnoi1y of Meir 

Babaev and Albert Babaiev did not "identify any relevant act or 01nissiori;~ \Vitl1out 

addressing whether Mr. Johansen created the allegedly defective shaft condition or had notice 

of it (see Wadlowski, 150 AD3d at 931). "[TJhc proponent of a summary judgment motion 

must make a pri1na facie showing of entitle1nent to judg1nent as a inatter of lavv,, tenderi11g 

s_ufficient evidence to demonstrate the absence ot' any material iss11es of fact"' (Alvarez v 
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Prospect Hosp., 68 NY2d 320, 324 [1986]). "Failure to make such prima facie showing 

requires a denial of the motion, regardless of the sufficiency of the opposing papers" (id.). 

In view of the foregoing, the court need not consider the opposition ofLL. 16 Accordingly. 

Vision's motion to dismiss the third-party complaints of Northbay and LL against it is 

denied. 

In summary, plaintifi's motion (motion sequence 3) for summary judgment against 

North bay and LL on the issue ofliability on his Labor Law §§ 240 (1)and241 ( 6) causes of 

action is denied. 

That branch ofNorthbay's motion (motion sequence 6) to dismiss plaintiffs Labor 

Law§§ 240 (1) and 241 (6) causes of action insofar as asserted against it is denied; that 

branch ofNorthbay's inotion to dis1niss plaintiffs co1n1non-law negligence and Labor La\v 

§ 200 claim insofar as asserted against it is granted; that branch ofNorthbay's motion for 

contractual indemnification against LL is granted; that branch of Norlhbay"s motion for 

contribution and/or com1nbn-law inde1nnitication against LL is de11ied; that bra11ch of' 

Northbay's 1notion to dis1niss LL 's clai1n against it for contractual inde1n11i ficatioTI is granted; 

that branch ofNorthbay's motion to dismiss LL's claims against it for contribution and/or 

common-law indemnification is denied; that branch ofNorthbay's motion to dismiss MVP's 

claim against it for contractual inde1nnification is ,granted; and that branch of Nortl1bay's 

motion to dis1niss MVP's clai1n against it for contribution is granted. 

16Northbay did not submit opposition to Visio11's motion to dismiss its third-party 
complaint. 

45 

[* 45]



FILED: KINGS COUNTY CLERK 11/06/2017 03:24 PM INDEX NO. 501745/2014

NYSCEF DOC. NO. 356 RECEIVED NYSCEF: 11/06/2017

46 of 46

That branch of LL 's motion (motion sequence 4) to dismiss plaintiffs Labor Law§§ 

240 (I) and 241(6),200 and common-law negligence claims insofar as asserted against it 

is denied; that branch of LL's tnotion to dismiss Northbay's claitn fat~ contractual 

indemnification against it is denied; that branch ofLL's motion to dismiss Northbay's claim 

for com1non-law indemnification is denied; tl1at branch of LI~'s 1notion fot contractual 

indemnification and breach of contract against I,awrence Glass is denied; and tl)at branch of 

LL's 1notion for co1nmon-Iaw indemnification fro1n Vision is denied. 

MVP's motion (motion sequence 7) to dismiss plaintiff's complaint insof~r as asserted 

against it, and the third-party complaints ofNorthbay and LL against it, is granted. 

Vision's inotion (1notion sequence 5) to dis1niss tl1e third-party co1nplaints t)f 

Northbay and LL against it is denied. 

This constitutes the decision and order of the court. 
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