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SHORT FORM ORDER fNDEX NO.:J 1-13306 

SUPREME COURT - STATE Of NEW YORK 

IAS PART 6-SUFFOLK COUNTY 

PRESENT: 
Hon. Sanford Neil Berland, A.J.S.C. 

GULO:HATI WAHAB. as Executrix for the 
Estate of MOHAMMED WAHAB, 

-aoainst­o 

Plaintiff( s ), 

WALT WHITMAN MALL, LLC, COLLINS 
BUILDING SERVICE, INC., SIMON 
PROPERTY GROUP, ALLIED BARTON 
SECURITY SERVICES and AAA 
MAINTENANCE, LLC, 

Defendant(s). 

ORJG. RETURN DATE: May 9, 2017 
FINAL RETURN DATE: September 12, 2017 
MOT. SEQ. #: 004 MD 

ORIG. R ETURN DATE : May 9, 20 17 
FINAL RETURN DATE: September 12, 20 17 
MOT. SEQ.#: 005 MD 

ORJG. RETURN DATE: June 13, 2017 
FINAL RETURN DATE: September12, 2017 
MOT. SEQ.#: 006 MD 

PLTF'S ATIORNEY: 
WILLIAM SCHWITZER& ASSOCIATES. P.C. 
112 Madison Avenue 
New York. New York 10016 

DEFf'S ATTORNEY: 
STAGG, TERENZI CONFUSIONE 
& WABNJK, LLP 
Attorneys for WALT WHITMAN MALL, LLC, 
SJ MON PROPERTY GROUP, ALUED 
BARTON SECURJTY SERVICES 
401 Frankl.in Avenue, Saite 300 
Garden City, New York 11530 

CHALOS & CO., P.C. 
Attorneys for COLLLNS BUILDING SERVICE, INC. 
550 Hamilton Avenue 
Oyster Bay. New York I 1771 

KAUFMAN BORGEEST & RY AN, LLP 
Attorneys for AAA MAINTENANCE, LLC 
200 Summit Lake Drive, First Floor 
Valhalla. New York 10595 

Upon 1he reading and fi I ing of the following papers in this matter: ( I) Notice of Motion by defendants, Wair 
Whitman Mall. LLC. Simon Property Group and Allied Barton Security Services. dated April 13, 2017, and supporting 
papers (including a Memorandwn of Law); (2) Answering Affidavits made by plaintiff. dated April 27, 2017, and 
supporting papers: (3) Replying Affidavits made by defendants Walt Whitman Mall, LLC, Simon Property Group and 
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Allil:d Harto11 Sc.:curity Services. dated June 12. '.W 17. a111J supporting papers: ( .i) Notice ut'Crvss- Mott<lll by dl!f'i:ndant 
Collins Bui lding Scrvicc.:s. Inc • cfalt:d April 28, 1.0 I 7. ar1<.l suppnrt ing papers:(:') Answering A lfalavits made by plaintiff. 
dated May 5. 2017. and '>Uppunmg pupcrs: and (6) Rc.:ply111g Allidavits made by <lefondant l'ollins Building Scrvrcc:s. 
I rK .. dated J unc I. 20 I 7. mu.I supporting papers; ( 7) Not ice of' Motion made by <lcfon<.lant AAA M;iintcnuncc. I .I .( ·. dated 
Junl' .:!. 21J I 7. and 'llpporting paper-: C8 J Ans\\ c.:rin~ 1\llidavits made by plaintiff. date<l July 1'i. 10 I 7. ;md -;upponing 
p<tpl-r-.: c<J) An~\\crrng 1\lfolavtts madl h) dcli:nd,tnh Wah Whitman Mall. I.IC. Simon l'rnpcrt) (iroup and Allil·d 
Bmwn ~c.:cunty Sc.:rvrccs. Jatcd Jul) 2<1. :!!117: ( I 0) An.;wc.:ring Affidavit.; made by <.klcndant ( 'olli11~ Building. SL'n ices. 
Inc .. d:lll'd July 28. :w 17: amt ( 11) Rc.:plying. Anidavih made.: by dl'lcndan1 /\AA Maintenance. 1.L( ·. datl·d Scptcmhc:r 
7. ~OJ 7. and s11p1wrting. papl'rs. il is. 

ORDERl~.:D that lht.:sc motions (mot. SCll· #004. 005. 006) an: hcrehy consolidatt:d for 
purposes or lhis determination: and it is run her 

OROl'.."HED that lhc mot ion mmk by ddcndants Walt Whitman Mull, I.LC, Simon 
Properly <lroup and /\l licd Burlon Security Services pursuant lo C PLR 3212 seeking summary 
judgment is hcrchy denied: nnd it is further 

ORDERED that lhe motton made hy <.klcndant Colli11s Building Services Inc .. pursuant 
lo ('Pl .R 3212 seeking summary judgment is hereby denied; and il is further 

ORDL::Rf:D that tlK' mot ion made by /\Al\. Maintenance. LLC pursuant to CPLR 3'.21 '.2 
seeking summary j udgment and dismissal or th1.: crnss-claims as asserted against them is hcrchy 
denied: and it is further 

ORDERED that the purtics arc to appear for a compliance conlerl.!llCI.! on Wednesday, 
Novcm her 29) 2017 at 9:30 a.m. in Pan 6 of the Cromarty Court Complex located at 210 Center 
Drive.:. Ri,·erhca<l. New York. 

This is an action lo rc.:cm er damagcs for personal injuries sustained h) Mohammed 
Wahab when he slipped and tell in a parking gmage/lot a1 the Wall Whitman Mall located at 160 
Walt Whitman RL>ad in I luntington Station, Ncw York on thee cning of January 4, 2011. /\s 
cvicknccd hy his veri lied bi 11 of' particulars. plaintiff alleged rhat he was causc<l 10 foll dm.: to the 
'"wet. slippery. snow covcrc<l. icy condition·· at the premises and that th<.: dclcndallls wen: 
neglig.t:nt in allowing. causing and further creating this dangcnrns condition to exist. Plaintiff 
fun her allcgcd a fracture to his right hip resulting in a surgical procedure as a result of his foll. 
Subsc4ucnt to his alleged accident. Mohammc.:d Wahab died nn July 16. :2014 without having 
been <.kposL·d in this action. l lis death certi!ic.:ate listed an ac.:utc respiratory arrest as his 
immediate cause or dt:ath. 011 Man.:h 7. ~() 16. thc: parties!{\ the instant action st ipulated that 
decedent"s dauglllcr (rtilghati Wahnh he suhsti tL11l:d as th<.: plaintillhcrcin. 

Motion Sequence #00_. 

Ddl:mlants Walt \1v' hitman Mall. I.LC. Simon Property Uroup and /\llied Harton S1.:eurity 
Services (hcr<.:ina!kr colkctivcly "Walt Whitman") now move !'or summary judgment pursuant 
tll CPl.R 12 l ::! based upon the d1:position testimony of plaint i IT. decedent" s Exc<.:utrix. wherein 
sh1.: was unuhlc to dctcnninc the cause or decedent" s fall without resorting. to ->p...:culution. Walt 
Whitman rurther alleges that prior to the acddcnt ol' .lanuaiy 4. :WI I, the decedent had ho th a 
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propensity for litlling. as well as poor cycsight/soml.! hlindm:ss. In supp{1rt of their motion. Walt 
\Vhitman submits. i111<'1" ulia, a copy of the pleadings. the deposition trans<.:ript ol' ( iulghati 
Wahab. as ,.,·di as an anidavit nf'lkhorah .I. Wcbcr. an employee of Simon Propcrt) (iroup. 
whL·rein she avers that /\llied Barton di<..! not own, occupy or make special use of thL' parking 
garage \~hen: Lht: suhje<.:t m;cidcnt was alleged to have occmrcd. 

l'laintiff opposes the motion arguing that triable issut:s nf fad remain as to th\:' cause and 
location or dccedl.'nt. s fall. Plaintiff rurther argues that summary judgment is premHlllrl.' as 
diswvcry still remain!'> outstarn.ling. In support or her opposllion. plaintiff submits, iHter uliu. a 
t:opy or lliL' ··Pt:rsonal Accident-Injury .. report dated January 4, :W 11 whit:h appears lo have bi.:1.:11 
prepared by dclcndant Simon Property Ciroup. as well as an affidavit of C1ary Tc:ichcr. a private 
investigator rL·tainL·d by plaintiff~ counsel. who avers lh<H he accompanied hoth decedent and 
plaintiff to the allcgc<l lrn.:ation or decedent ·s foll at the Wal t Wh itman Mal l on February 21. 
~OJ I and Look t\l\«.:nt~ (20) photos. which Mr. Teicher avers. depit:t the accident location 
<.:on lirmcd hy dt:ccdcnt on that day. 

Motion Sequence #005 

l k!Cnc.lanl Col lins Building. Services Im:. (Collins) also moves for st1mmary judgment 
r~lying upon the same deposition transcript of plaintiff wherein she ll:stilies that she.: is unable to 

spccilically locate the.! silL' or dt!<.:edcnt ·s fall nor the cause of same. Collins rurthcr argues that 
they lrnd no duty to pi.:rform snov,. removal at the purported uccidcnt site pursuant h) their 
contract \Vith \Vall Whitman Mall. LI .C. In adtlition to Collins· reliance upon thi.: arguments and 
exhibits annc:-:c:d then:to in the Walt Whitman motion for summary judgment ( mot.scq.#004 ). 
Collins further rclic..!s upon a purported copy of the al'oremcnlioned contract between Collins and 
Wah Whitman Mall. I.I.(' which the Cou111inds to be illegible and as such gives it little weight 
in iLs determination herein. 

Plai111iff opposes Collins· motion arguing lhal it is procedurnlly improper and othcrn isc 
premature as dis1.:overy still n.:mains outstanding. 

Motion Sequence #006 

Dclentlanl A/\A Maintenance U .C (A.AA.) now mnvcs pursuant lo CPLR 3212 
seeking d ismiss~tl l)r plainti n-s mm plaint and granting summary judgment as there rl!mains no 
triable issues of l'act. AAA furthi.:r seeks dismissal or the t:ross-daims as against them hy arguing 
that AAA never l)\vcd a duty to tkccdcnt/plaintilT. /\/\/\ ·s motion is supported by. amongst 
other things. an alfofovit nr /\ 11 thony Farina. Pre-;idcnt of /\A/\. wherein he avers that/\/\/\ 
performs snow removal on an .. as-needed basis .. ut the request or management from the Mall. 
Mr. Farin:1 further avers that no such work vvas rnmlucLcd h) /\1\/\ at the Mall on January -L 
2011 or on the duys immclliatdy prior. It was nnt until January 7. 2011 that/\/\./\ 1irst cnndut:lcd 
snow n:moval from the Mall that year. 

l'lainti!Tpartially opposes /\/\/\.'s motion. wking no position as to the portion of /\/\ks 
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motion seeking dismis~al or Lh1.: crnss-daims asscrtcJ against them. arguing. rather that 1riahk 
issues or fact still remain and that thi.: motion i:-- pn.:maturc as Jiscovcry is not yet compldcd. 
Plai 111 i ff relics on the same aforementioned accident report and photogruphs and u lfo.lavit or ( iary 
Teicher lo evidence the remaining issues or <:ontention. 

The Wah Whitmun Jdendants opposi.: /\/\/\·s portion of the motion si.:cking Jismissal o( 
the cross-daims as asscrlcd against them. namdy indi.:mnilicalion. contribution anti breach of 
contract. as material issues llf foct ri.:mains in dispute. In support or their partial opposition to 
/\/\t\ ·.s motion. Walt \Vhitman suhmits a copy or the service agrccmi.:m as cntercd into by/\/\/\ 
and Walt Whi11m111 Mall. I .LC for Lheir snow rcmo\'al sen-ices. 

( 'oil ins also opposes Ill<..: branch ol' /\/\/\ ·s motion seeking dismissal or the cross-claims 
as asscrtl.!d against them as questions or fact remain as to the scope or work pt.:rformcd by/\ /\ /\ 
al the allcg.cd accident location _1 ust prior lo d1:ccdl'.nrs accident. 

( >n a 11101ion l~)r summary judgment. the movant hears the initial burden and must tern.kr 
e\ idcncc suffo:itnt to climimuc all material issues of fact ( Wi11egrad v New York U11iv. Med. 
Ctr . . 64 NY'.2<l 851. 487NYS2dJ16 fl 985 j). Once the movanl meets this hur<ll!n. the l:rnnkn 
thcn shills lO the opposing part) to dcmonstrutc that lhac arc material issues or fact: men: 
conclusions and unsubstamiatcd alkgations an: insufticient to raise any triable issues or fact (see 

Zuckerman v Ci~I' 1~f New York . .+9 NY2d 557. 427 NYS2d 595 f 19801: Perez v Grace 
Epi.H:opal C'1urc'1 , 6 /\D1d 596. 774 NYS2d 785 1'2004 I). /\s the court's runttion on such a 
motion is lP determine \Vhcthc.:r issues or fact exist not to reso lve is~mcs or fact Or 10 determine 
mailers or credibility. the foe ts alleged hy the opposing party uml all inlercnces that may ht 
dn\\vn are 10 k accepted as true (see Rot/1 '' Barreto. 289 AD2<l 557. 735 NY. '2d 197 12d Dept 
20()1 j: 0 'Neill ,, Town of Fi.~hkill. 134 /\D2<l 487. 521 IYS2d 2T2 I 2d Dept 1987 j). 

To impose liability upon one who owns or was in control or the prl!miscs where the 
plaintiffullcg.c.:dly was inju rl.!<l there must be evitknce showing the cxistl·ncc of u dung.emus or 
dekctivc condition there that was a proximate cause of the plaintiff's injuril'.s and that the 
dcl·cndant either crc:nc<l thc condition or had actual or constructive notice or it and failed to 
rcmcJy it within a n:ascrnabk time (see Winder v E:i.:ecutive Cler111i11g Servs .. LLC. 91 AD3<l 
8(15. 9:16 NYS2d 687j2d Dept 20 12J: Drago" Dttl.uccio. 79 AD3d %6. <>Li NYS2d 74712<.l 
lkpl 20101: Pe1111 '' Fleet Bank. 12 AD:1d 584. 785 NYS2<l 107 f2d Dept 20041: Christopher 11 

New York Ci~•' Tr. A ut/1 .. 100 /\D2d 336, 752 NYS2d 76 r1<..1Dept20021). "In a slip-and-foll 
ca~e. tht: ddcnc.lant moving for summary jmlgmcnt has the burden or demonstrating. prima focic. 
th:.il it di<l not create the alleged hazardous condition or have actual or constructive 1mticc or its 
i.:xiskncc for a surticient k11g.th or time lo discover and remedy iC (Zerilli " W<1.,·tem Beef 
Retail, Inc .. 72 f\!).ld M~ I. 681. 898 NYS2d 61-1- j1d Dept 10 1 OI; see /(a11e 1• f>eter M. Moore 
Ctm str. Co., luc .. 145 /\I) hi 8()4. 868. 44 YS3d 141 l2d Dept 2016 I). /\ dek:ndan! also may 
l.:stahlish its prima focic entitlement to judgment as a matter of Jav,1 hy submitting evidence that a 
plaintiff cannot idenli ly the ca us\! or his or her fol I with()ul engaging in speculation (see Belton ,. 
(iemstone HQ Real~r Assoc., LLC. 145 AD3d 840. 841. -B YS3d 499 j2d Dept '.!O 161: Jlaf111 ' ' 
<io <lo Bus Tours, Jue .. 1-t...i. /\D3<l 748. 7-!9. 40 YS3d 549 l}d Dept 20161: Kom " Parkside 
II arbors Apt.•.-.• LLC. 134 /\D3<l 769, 769. ~2 NYSJd 99 I 1d Dept 201 5 ]) ... That docs not ml'.an 
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that a plainti IT musl have personal kno""lcdgc of' the cause of' his or her foll. Rather. it means 
onl) that a plmntitrs inahility to establish the cause.:: or his or fall- \.\hclht:r h) p1.:rsonal 
kno\\ ledge or h) nthi:r admissible proof is fatal to a cause of action basc.::tl on negligence .. 
(Izaguirre 1• New York Ci~)' Tr. A uth ., I()(> AD3d 878. 878. 966 NYS2d 122 I 2d Dept 20131: sec' 
A nder.veu 1• /.::/ Tri111~lo La1111dromat Corp .. 151 /\ 1)3d 9:21. 54 NYSJd 166 I 2d Dept :20171: Pol 
1• Gjo11halt~i. 125 /\D3d 955. 955-956. 5 NYS3tl 18(> j2tl Dcpt '.20 151). 

111.:n:. the movants. individually and as a whole, estab l ~shcd their prima 1:1ci1.: entitlement 
to judgment as a nwltcr or law by their submission or and reliance uro11 the Executrix-plaintiff's 
deposition transcript (see Bahif!)·kaya v Mosvide<~film Russia, Inc .. 98 AD3d 639., 950 NYS2tl 
2751'2d D1.:pt 2012J: Patrick v Costco W fwlesale Corp .. 77 t\D3d 810. 909 NYS'.!d j2d Dept 
20 I 0 j). Plainli ff admitted that there were no eyewitnesses to dcccdt:nt" s fall. Plaintiff testi lied 
thut when :-;he arrived at the purported location or decedent" s foll. she obsc.::rvcd both .. ice and 
snow tlH:re·· :ind that decedent hatl n:mained on the grountl. i>luintiff further tl:!stili1.'.d that 
decedent .. \\as screaming a lot because of tbe pain" and die.I not provitlc any srccilic <.klails as w 
how he ll:ll. She further 1cstil1cd that at no time prior lO his death did decedent ever specifically 
indicntc to her where he ICll or what had caused him to fall. In opposition to the motions. 
however. plainti IT raised triable issues of fact {see Stanoje l'i<: v Scotto Bros. Rest. Enters., Jue .. 
I(> /\lHd 575. 79:2 YS2d 14 7 I 2d Dept 2005 IJ. In light of the disclosed .. Personal /\ccidcnt­
lnjt1r) ··report prcparl'd by dcfcndam Simon Property Group. Inc .. dated .lunuary 4. 2011 and 
pictures Luken by Oar)' Teicher. a pri,·atc investigator relaincJ by plaintitTs counsel. on Fehnmry 
21. 2011. u lin<ling. that thl.! snow or icy <.:on<lilion or the parking area caused the dc.;ccdent to slip 
and fall woultl not be hasc<l on pure speculation (s('l' lvlorga11 v Wind/tam Realty, LLC, 68 /\l>3d 
828, 890 NYS2d 62 l I 2d Dept 2009 J ). In further rel iancc upon the report and photographs. the 
Court agrees that the st1hject motions arc premature as discovl!ry remains outstanding. (.\·('c> CPI .R 
32 121 fl: Marrone v M iloscio. 145 !\DJd 996. 998., 44 NYS3d 502 12d Dept 2016J: Brown v 
County or Nassau. 226 /\D2d 492. 492. 64 I NYS2d 554 12d Dept 19961: sei: e.g. McGovern v 
St. <:rril & Metlwtlius R.C. Cl111rclt. 51 /\D3d at 788, 859 NYS1d 386 I 2d Dept 2008 !). 

Accordingly. thL' pending motions bcfor~ the Cnurt {Mot. Seq. lf004. 005. and 006) arc 
dcnil'd HS triabJt: iSSLll'S Of fact exist. 

lh.: parties arc reminded of the compliance conkrcnct.: on Wcdncsda~;:::/~"emhcr 29, · 
2017 al 9:~0 a.Ill. in Part 6 of this Cnun. J 

llatcd: /PbhiJ!;j ________ · --=----
Ri\'rrhl'ad:N(;\?ork ' llON. SANF'OIH> NEIL BF. RLAN D, A .. J.S.C'. 

Fl Al. DISPOSITION XX NON-FINAL DISPOSITION 
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