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ANATOLE BILYK, o D - INDEX NO. - 154152/2014
+Plaintiff, - '
B e B ‘MOTION DATE

EMPIRE STATE REALTY TRUIST, INC., COTY INC., L ‘ L -7 ) -
BENCHMARK BUILDERS, INC. and ESRT EMPIRE . DECISION AND ORDER
STATE BUILDING, LLC, as successor ininterestto ' _ . . )
EMPIRE STATE BUILDING COMPANY LLC ’

: Defendants.

: —-X
i .

The following e-filed documeInts listed by NYSCEF document number 145 146, 147, 148 149, 150,
151, 152, 153, 154, 156 157, 158, 159, 160, 161 162, 165, 166, 167 ,

were read on this appllcatlon to/for Ieave to reargue

Motion sequence nIlmbers 004 and 005. are hereby ’conlsol-idated for dispositio_n.

This is an action to .:reeover darhages for »_injuries' sustained by a carpenter en April 2,
2013, when, while workIngI ata eenstruetion site 'loeated' on the 17}th ﬂ-o'dr ef the .Er'npire‘ State
Building (the Premlses) the top of the cablnet that he was movIng fell and struck him.

In motion sequence number 004 defendants Coty, Inc (Coty) and Benchmark Bullders
Inc. (Benchmark) (together the Coty defendants) move, pursuant to CPLR 2221 for an order
granting them leave to rearéue that part of the decision and order of the eourt dated Apr1l 12
2017 (the Pnor Order) Wthh granted p1a1nt1ff Anatole Bllyk summary Judgment in his favor as
to liability on the Labor La?v $§ 240, (1) clal_rn (motion sequence number 002) as agarns_t thern,
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and, upon granting reargmﬁeﬁt, for an order vacating the Prior Order and denying plaintiff’s
motion.

In motion sequence number 005, defendants Empire State Realty Trust, Inc. (Empire _
State Realty) and Esrt Empire State Building; LLC, as successor in interest to Empire State
Building Company, LLC (the Empire State Building) (together, the Empire defendants) move,
pursuant to CPLR 2221, fof the same relief. | |

It sh_buld be noted that, in the Prior Order, this court dismissed the complaint in its -
entirety as against Empire State Realty. Therefore, in the remainder of this decision, discussions
involving the Empire defendan_ts will refer to the Empire State Building only.

| BACKGROUND

On the day of the accident, the Empire State Bllxilding owned fhe Premises whe're the
accident occurred. The Empire State Building leased the Premises to Coty, a manufacturer of
cosmetics and fragrances. Pursuant to éconstruction contract, Coty Hired Benchmark to serve as
the general contractor on a renovatvion project underway at the Premiseé, which entailed the
construction of new offices for Coty. Pursuant to a purchase order, Benchmark hired plaintiff’s
employer, nonparty Island Architectural Woodwork (Island), to install wooden doors, wall
panels and display cabinets at the Premises.
The Motions To Reargue |

In separate motions, the Coty defeﬂdants and the Empire State Building (together,
vdefendants) move for an order granting them leave to reargue the Prior Order, whi‘ch graﬁted
plaintiff summary judgment in his favor as to liability on the Labor Law § 240 (1) claims against
them, and, ﬁpon granting réargUmcnt; for an order vacating the Prior Order and denying

plaintiff’s motion.
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CPLR 2221 (d) states, in pertinent part:

“(d). A motion for lé_a_ve to-reargue:

2. siiall be based upon matters, of fact or law allegedly overlooked or misapprehended by

the court in determlnlng the prior motion, but shall not 1nclude any matters of fact not

offered on the pr10r motlon

‘“Motions for, reargument are addressed to the sound discréﬁon of the codrt -’Whieh |
decided the élprior rrioﬁoii andmay be granted upon a showing that the eourt‘ overlooked or
misappreheilded the fdete or law-or mistakenly arrived at its e‘a‘rlier decision?” Maﬁni v
Lombardo, 17 A.D. 3d 545 546 (2d Dep t 2005) (citation omltted) Carrzllo v PM Realty Group,
16 A.D. 3d 611 611 (2d Dep t 2005)

Here, a rev1ew of the PI‘IOI‘ Order reveals that the court did not overlook or
rmisapprehepd any facts ér'law when it determined that plaintiff was entitled to ‘summary
judgment 1n his favor ais»;to liability on the 240 (1) claim as egains‘i defeiidants. _In suppeft of
their rﬁotioris to rearguie,v defendants put forth that the court’s decisi’on..niake_s no iﬁehtidn’ of the -
affidavits of Thomas Lth, 'a_n-erchitec'tural millwork drafting e‘;lg'ineer,_v and James Higgins, -
plaintiff’s coworker. ls:e:ferida'_nts argue that the statements in these ’afﬁdavits establish that they

did not violate Labor Law § 240 (1), by failing to provide adequate 'éafety: deﬁ’zices to prevent the

top of the cdbinet frem-. falllng ento plaintiff, because the hardware and equipmerit provided to

- plaintiff weie the only 'iterri_s necessary to carry out the installation and assembly of the subj ect

cabinet.

HoWever, the court did, in fact, consider said affidavits in making its determination to

- grant plaintiff sfsu_mmar.y judgm_'en-t in his favor. In fact, while it is true that the court

accidentally referred to the sworn statements of Higgins as those contained in a deposition, rather
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than in an affidavit, nevertheless, the court summarized those statements of Higgins which were
most relevant to the renderiﬁg of its decision.

In any event, as noted in the Prior Order, plaintiff established pfima facie that defendants
failed to provide appropriaté safety devices to properly secure the top of the cabinet, so as to
keep it from' falling while if was being moved into place, and thét this breach was a proximate
cause of his injuries. See Zuluaga v PP C. Constr., LLC, 45 A.D.3d 479, 479-480 (1st Dep’t
2007). As ';he top of lthe cabinet ultimately collapsed onto plaintiff, c_learl&, the hardware and
equipment provided to plaintiff were not the only items necessary to safely carry out the
installation and assémbly of the cabinet. Moreover, the evidenée in the record established that,
as the cabinet’s assembly was inherently weak, proper bracing was also necessary to safely
secure the top of the cabinet to the sides of the cabinet during the subject work.

The .cc.)urt has considered defendants’ remaining arguments and finds them to be éither
unavailing 6: improperly ré_ised for the first time in their motions to reargue. A-motiqn for leave
to reargue is not designed fo provide an unsuccessful party with -successi?e opportunitieé to
present argﬁments different from those originally presented. Pryor v Commonwealth Land Tit.
Ins. Co., 17 A.D.3d 434, 436 (2d Dep’t 2005); Amato v Lord & Taylor, Inc., 10 A.D.3d 374, 375
(2d Dep’t 2004).

Thus, defendants’ motions to reargue are denied.

CONCLUSION AND ORDER

For the foregoing reasons, it is hereby

ORDERED that the motions of defendants Coty, Inc; and Benchmark Builders, Inc.
(motion sequence number 004) and defendants Empire State Realty Trust, Inc., Esrt Empire State

Building, LLC, as successor in interest to Empire State Building Company, LLC (motion
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sequence number 005), pursuant to CPLR 2221, for an order granting them leave to reargue that
part of the decision and order of the court, dated April 12, 2017, which granted plaintiff Anatole
Bilyk summary judgment in his favor as to liability on the Labor Law §§ 240 (1) claim against '

them, are denied.
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