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lncle.x: ] 55·476/~2014· 

-against-

·.t~~--.·.,. " ...... -.f}{ .i.,· .... ·,_·.· .. ,·-:.·· '_,,: .... ',·,· __ .(_.'. ,· .. ·,_·,·_·.,,_.~,- e."'_·,····,"' .. ,· .. ," ... '.•" .. '.·.·.·,=.·· ... "':'.~···;. r.~ ... '"\,···1"f), ~ .-:,· :', 'K-}1,("0:,->···r' T"';-... -:r .. 
_ .,:~ ,_ ~ " __ .,· __ ~ "! f''l..l\_}_:._j J."~/u'""..\.J .• t"\.. .. ~: ..... 1:'11l~\ ... ~:> 

De fondants. 
--------------------------------------------------------------------------x 
Cohen, J.: 

.tn ' . C-.lEt1rn 7·;n ISS 

'_,;' .••• ,..-~ •. _·,'-i=--.. •, .. '.1{~,· :.:.r-, .. _',•',· .• ~::-;.· ,.,_._,","' .•• ~;:-··'-"·.',~.· •. •,r,_.·~·'»":,:. .... _.,, ... ·,·,.·,•,'."'.T,'.,'.»,•,·.•.,•\· •,".r-.. .•• , ... ,_ ... '.•,~$.',:_ •. '.>,"...J ·.~~.·. :·.~.'. '.,,· ·.·.,'.,, ,,-::., .... .::1•, ·~ .. ,,., .. ,"' . .., ~ .. ,..,.""' .. ~ ,. •• ~ , ......... ,v"' .:::-...;·-..,-..'" A~..:::' .......... l ~'-=·· ~., ... '<'· , ... ·i-1,·.:,:. "'" -.. -"'--·'- .. - ... _, ...... ~ ..... _._ .... -' .. ' ..... - .-.... - - ·"-'-·'·'- .._-,,.:-~ .... u ..... ~.:.~: ... ~ )' J..._~.\.~c_~-"'-U.\..-L .... ~- \.L\1,.).\~.Ll:.:..~.-,_dtt_) ~.1.-., ... 

corn1J1a1.nt aga.ir1st tl1en:1. 

BACKGROUND 
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causing fhe ja_clcler to sl11ft a.rid pia1rrtit1~ to f~~.li to the g.ro11r1ct 

explai11ed. ' OTLl)" (plain tiff'~~ tr at 

35). 

and~ f~:Jr t\vo 11"1e11 to \:\70.rk on th.e lefl side of the 

[* 2]
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, ... _..,. ...... t. .... ,.,.-::, ;_ .. , ,·.t,.--·:0- -, .... _,,.., .......... ~,--~, ,,,,·, .. ,..,. .• c ......... ~,.,, ...• , .• ,:n , .. ·;·,, ... l ,-,~--.'- ...... , ..... ~.:•, '~·,·.·.,-:. ·:-~.,-~.,-~,·_;t··,·~·.,·,·,:· .•. ·,;.· ·,'.'.·~·~ •. ,·" ..• , ... _,·,··:-~ .• 1'.), ·,· •. ·,.:.·_,., •• '.·,· .:.:;_ ... :·., ... ·, .·t·,·.•,;·::.''K".•<"·. :·:: .... 't",··:· .• ·.•,, .. :. >" .•. ·,·,· {.t~i ... :-Lnh.-:: LU t.U:d.~. -~· .... ~ ... ~-_pd.{ u~c~ .;:3.\.·~·LU.Q.1~~; ~ •. )_L ... \J{,~ . .:::~t ..... •· l~ ~" .. ~ ... : .. ' .. ~ __ .__, : .. :.;.' : ... ·.:~ ............ .. ' ~ ""' ~ ........ -.;~ ··-'~' 

ai:11Jro}cir11at.e1y t;~vo f(:et YA/l~Je an::.t 2-0 ft.:et tn ]e_ngth.~ \.~/as af±1xed to tht.~ b·uildin.g: s \Vi:ll L l\s Jt ·1vas 

cla11_gerot1s .. 1:-ardos, (Jolder1 .. s 

tl:1e bolt t11a.t 

Plait1tiJf rn.<1i11tai:ned. thEtt the Ia,ider th.at he ·vvas \vork111g on. at the ti1IH.: of tfH.~ acc1(if..~r1t vva.s 

3 
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/\J h . .is ' '. 
(iei1os1t10I1~ \Vl1e.n 

(Fard.os tr at 13). 

the a.n.chors that [11el(i] th~~ SltS11 to gt.:t -.,+ 
~t ~::)Cn~e to get it clov;/_n~:' (icl. at 69), I~'~1rtlos d.id. riot 

4 
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""'The proponent of a sun1niar,y judgment motion must rn.ake a prinrn .. focie showing of 

entitkrnent to judgrne.nt as .a matter of la\v, tendering sti.Cfi.citmt evidence to elirninak~ any 

......... 
J) /\J)3d 185-~] 86 

562 

If there is a11;.' doubt as to the 

The Labor Law§ 240 (1) ('faim 

§ 240 (1) dairn against defendants. Deft~ndants cross--rnove for disrnlssal o.t Si'tid c.laim against 

1.~abor t .. av-/ § 2.·40 { 1 ):, ' ' a1so Jcno\v11 as 

d<:~1:r1o~itioJ1:• r~~f?airin.g., alter.in~T~ rn:tiI1ti:ng, clea~nin~~ or r~oi11tLn~~ of' a 
btdJd.i:n~1 t)r strt1ctttre sh.all fuTn.ish. or erect~ or Ci:n1se to be ftlr11is11etl 
or t:reett.~(l f()r t11e per-'f{)rtTU:u1ce· of stlch labor» sca"i~fiJlcli_ng., hoists~~ 

ar1d other d{~·vices \v11icl1 shaH l)e so eo11strtic:tecl:- I)~act~d a~nd. 
01~1t~rat.ed as to g1\le rn-z.Ype:r 11rotectior1 to a fH::rsoT1 so e.n1ploy·e(.t 5 ~ 

5 
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sca.f6.)ld. 

the 

,:~N-ot e'l"£.~rJ' -,~iork{:r \·V-110 i}1lls at a cor1struct1(}[t site~ ai1cl 11ot e\re1)1 ol~~{ec.t tl1at fhUs 
Gil a vvorker_, gi-~les rise li) th~~ e~xtraordir1ar)r protections of L.-al::or I_.a.\xl § 240 (1 ) .. 
F! .. ather~ lial>ility is coI1tinget1t t1110.r1 the existe:nce of a haz~:.trcl corrt.er.nplated. 111 
section. 24-0 ( 1) fl!l{.1 th.e fa.il11rt: to 11se~ or the ir1a.c1eqt1ac.y· o±: a safCt;r devic:e of tll(~ 
k_i11tl eJ1urn.eri1te::J fherei11~;; 

c1air11~ because 

§ 240 (l)ur1dcra 

[* 6]
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.. c-.... 11,\ . ..., ,... ,, ... ;.,-...~ ................. ,· -:i ..... i.t,·---··"" ... ,--- .~ -~.--.--•• , •• ··--,, c .......... ,· ~ .... , ··~ ,-,1 ... ~.· .. _ .... ~ .......... , '.·-·, ... ,·· s .. ~.--" '.· ',' ,"_,_,._,, .,,·_1,._-,f·'. _it· ,·.--_·t·,·-.1,· .,.-_i.,· f-':_··,'._ ·_,· • ~::--.• ·,·_'_t;._., ,·~. ,.-_-, ',•, ,··~,; ·.·.·.·,· .'.·~-,-.:.·, -,·,·.·_,:._.,,.".·.•," _,,1.,,,,.,_. ,,-.• _ •. -· .• ·:·,c_' J<.t.u..u.J~-:_~ \.h.·:jt.";-... •. 1;..._-, LU .. x.:-....'.-...J: _, l.,_.t,:., ... ,:.t1;.~ ... ;:;.·t.. \.L ... S .. -: \..1l.~~\..~~ ..... ~.L ... d . ..,. 1x.· .... ) ... ' .. :;.: " -...-.. ~ ' ;. : •,,::.· ' ...... -.... .. 3:: ... ' .. ~1 ~- .... ·'., .......... 

i\I)Jcl 196~ 200 

he der11011strated t11at th_e 1oa.t1 of rr1aterial th.at tt~li on l1irn, 'l\lf.tlle bein.g: l10Istecl to the tor: of the 

the proc.ess 

2000]; .l)ellf..ost;,rio v 104 i\l)3cl 515) 515 [the 

.. - . . 
ca1T1e 1r1tc~ ccnrtac:t 

7 
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' su.cr1) 

.,,.,, 
(J\/irniro1?:ski ili~J rnf1{l~"J l?.e(.il(y ~{'-ru._\~t (~1 29 _.\J)3d ·7~s2~ ··762 [2d. [)er)t 2006]~ csr 1TH .. ~a~n.lres · · · v o. 

' 

rails~ Sllch as a I~aker scaffcsk-1; ~1Il(.l/or other faJl protect.io~n~~ s11cl1 {:ts a har11ess a11d _horizontal saJ.t:ty· 

(1)]). 

t1'1ey are er1titled. to d.isrn.issa~ aga.n1st tl1e111'l l>ec.r:n1se the task.s 

8 
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t11e ii1sta.Ilation. of 

tl1c nt:vv avvrnngs~ are not arnor1g tt1e ei1ttn:1erated. ta.sks ir1tend.ed. to be c.01lered t1r1der :L.abor I..a\.~/ § 

to be h1stal.led 
,, 

or a 

9 
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(st:"B 

c_'·.•,f.:'._-•. :,_,·.·,,_-_,_•,: ,•:.;:_1"1;.:·"_,. ~ ... :."--~--·,,·.:~_ ... ,1 __ ~·-~:·.,•=:.,··i. ..~·, .. _,, •,' __ 1,, f'.. i,._'.· ,,._.,;,. __ ;,' ,··i __ ;_, _',1~.-.'.:~·,, 1~_.·,•=--.. ,r~.,-:_~ ...... ~ :'.f:... _;l· «.' .• :.'1'_; ? .• ·.· __ ,, _;_,_.,,_. {,,, .. _,, ! ',.··,·" .. £~.'. ~,, :·-~·;-. 1,· .. ..,~ ,.\ ,~.~ .. , ,.·,- •. ,, .... ,, .;::-. 1,.:-,.,. ... , .. ,,~ ,., .. ): : ..,., ..... ,.'X ~ • .:..-."" 
-.' .. :-.·- ·· -~-·::. ,.,,_ . ._"" ~-.. -"'.:· - : ,-., -.-.. -.. "·- .:· .:.::_, ::. - ... -~"'-.. · ,,,_ <..' · · .. ..._: .,,_ lt]J1!.t~~~ .. U.~~~-) {.-..t_.,_ '-•!.\..·\..·~ .. L!\..·.:.:u .t·.'~ . .' .. /\''-•'•\ 

supply" to the dock]; Saint v ,s:yracuse Siq.~pzy Co., 25 NYJd 117. 126 [2.CH 5.l [citatio.n on-1itts.::.dj 

adj1JstJ11e11t of the fl-a..n1'~ to acc.01THTioclate tl1~~ tn1iz1ue s.hape of' 

be co11siderecl struc.tltres of the stat.ttte5. aI1d~ 

artificially built up or composed of parts joined together in some definite irnmner"' (Ji'.lblon, 91 

NY2d a.t 464, quotmg Lewis--Afoors v Conte/{.~(/<,/).-",, 78 NY2d 942, 943 [1991]; see Ati:~Coy P 

I::i'rsch, 99 AD3d 13,, 14--15 [2d Dept 2012] [\:>..:edding chupah, \vhich '\.vHs a 10--fixn--high device 

\VHS eo.mpose<.t of Lntedocking parts,," .foll \Vithin the definition of "'structure' under Labor Lm-v § 

Defonda.nts also argue that they are entitled to disr.nissa! of the Labor Lav,·§ 240 (1) dairn,, 

accident To that efi~.::et, de~fondants argue that plaintiff testified. that he was in charge of site 

regard to how to p{~rfon:n their \voric Defendants also argue that plai.ntiff hrought u rope and 

10 
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'·'[T]hz: duty to see that safety devic{.:s are fi.u-r1ished and ~;mployed rests on tIH.: en1ployer in 

1994-~)~ 
-~ .· 

defendant presents some evidence that the device Jhrnishxl 'Va~> adeqrn.rte and properly pl.ac.ed and 

of l1is orb.er 1njuri.f::s~ ~partia~ 

surnrnary judgment on the issue of HabiHty \.vill be de.nk:d because factual ism.K:s exist" (Ball v 

[2006] 

rslairrtifl' ca .. n_nc~t be h.eld first and 

fl:.-:>ren1ost, the accident 1,vas caused due to the fr:i.ct u1at the old s1gn vvas not first properly s<::cured rn 

' anu 

suffiefon.t sa~fotv devices to h:ep plaintiff frorn :falling vvhile he perJ().r.med the ~ml~ject 'vork 

(lJaug)1 v }/e-i,1, I'iN'k Ch)' Sch C'onstr. Auth, ·i 40 A.D3d 1104, 1106 [2d Dept 2016] ['1.vhere "the 

plaintiff v,;as provided with only an unsectmxl ladder mxl no safetv dev1ees, dk; piaintET' [could] 

not be held solely at fault for his ir~juries"]; St~ff.:rol'ic v Atlantic Real .Estate Eh1ldings, LLC, L27 

1059 [~2d. I)e.~pt .2015])~ 

\Vas no pface to tie the ladder off to. In addW.on, any action on the part ofpbintiff rega.rding the 

IneaI1s of \.~/ork t1sec1 in rt.~n:1ov'i11~~ tJ1e old s1gr1~. or tn sectlr1n_g tht~ laclcler~ goes to t:he 1ssue of 

cmnparative fa.ult, and cornparmive fhult is not a defense to a Labor Lmv § .240 (J) {.~ause of action, 

because the statute imposes absolut.:.: HabiHty once a violation is shmvn (Bland v Afrinocherian, 66 

11 

[* 11]
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NY2d 452,, 459 !)9851; [)ii.yer v Central Park Stud!.os, inc., 98 .AD3d 882, 884 [1 ''t Dept 2012]). 

"[T]he Labor Lavv· does not require a plaintiff to have acted in a .nmnner that ]s eo_mplet<.~!y free 

ftorn negJlgence. It ls absolutely clear that 'if a statutory vioiation 1s a proximate cm.ts.;:; of an 

Church (.~/N: Y, 49 i\D3d 251, 253 [ls:_ Dept 200&'._l, quoting Blake, 1 NY3d at 290), 

\Vhere "'the ov,rner or contra.c.tor faHs to provide adequate ~mt~;;ty devices to protect 'Norkers 

a11y:! 

/'.\D3d 425., 425 [l si Dept 2006] [Court found that tfa; fi1ilure to supply plaintiff \-vith a properly 

}\ .. 'J:oreover, there 1s no evidence in the record to indicate that pla.intHl vv.as gnren any 

:t\~cakitrant 1i\'orker, \Vherein a plaintiff 'vvas specificaHy instructed to use a safety devke and 

.~~ ··~ 

.).) 

refhsed to do so (see )\face:-vicz: v Rmnan C'aiholic Church oft.he lhi(F Cross, 105 AD3d 402, 403 

s 1 s~ r~, ·=~ ...... ~f ·-f i) 1 ·~ ·: . ,!"\., , ••• j ~, .. ·"· .... ,, , • , ... -"i ....... ,, .... ,.,·~~,.·""II .1 ,u ,.-,- '·. ;:. ·,-'!'-f.1 ,· ..... ~·; • .-·, " ,,r ... ·-.·._-._·"-'. ·. ,_._ .. ',• .X:·'.·, _,,_\ ~,{".,·.~~ ... ,·~.·.'_ ."_'.'_·. ,x··.' •. ".-'·: _., ,"'.·'}.- '-"'-'".'-.:~.;_ ·,1,·_ '-~ M "'_(' ••. ,·~·_T~· -•. _· -·~"1_,:_ t' .. •. _'t~ ~.','·.'.~ ,· -'~----~:·_-•• ,·,·,',·-·~_.1_-··','.'._ ... _ ... t.-_-l i .L .. ~·1)\..,.!:...t.·_~ .. -~J:, . .:.-"~'V ... ~/:_:.t :-.: '--··~:: .• 1 ;~ ..• 1 ::,.-t.:- • .: ~.{ .• •n,c.~-:.·~·'·~~·'i...."i)~ ',.,. .... -.!!..~- -"· ........... ('1'• .... ~ •. _::. ;._~ ... -_t ... .. ':.. --~ -A'- .• , ... . 

v Tislunan Constr. Corp. {~.f_N. Y, 50 AD3d :~87 288 [1st Dept 2008}). It should be noted that, 

12 
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statute. 

covered by the Labor La\v, because he \Vas the president of ABC, and because he supervised the 

sul:_~ject \Vork. Huvvever, hnportantly,, Labor La\v § 240 (1) '''is designed to protect workers frmn 

be lib(~rally cor1struecl to accorn.plish 

695 [2d Dept 20061 [intend citations mnittedJ). "_A.s has been often stated, the puxpose of Labor 

sites on 01-vners and general contractors, 'those best suited to lx~ar that responsihilhy' instead of on 

the \Vorkers, \:Vho are not m a position to protect themselves'' (.John, 281 .A.D2d at 117, quoting 

IIere~ J)la.intiff \v·as riot all trv·tner or a general the 

result of the sign hitting th(~ [adder, causmg it to shake, Fardos testified that plaintiff was injured 

\vhen the 20--30 pound sign shifhxi, causing plaintiff w panic and jurnp in order to avoid being 

struck by it (see Lockwood v lVi:ithmal Vi:dve A:f.1-{;. Co.,, 143 /\D2d 509, 5! 0 14ri; Dept 1988} [Labor 

being ~>truck by the falling pipe and landed on a catwalk approximately 25 _foet from the place fa; 

'-Vas originally ~>tanding":l). Here, plaintiff "establis1·wd his prirria frwie entitlt.:ment to JU<.igrnent as 

B 

[* 13]
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a 1T1atter of Ia\·V by 

could perD:)rn1 his job,, and that the defondants" failure to p.rovw.e such p.rotez:tion was a proxirnate 

[2d 

frnportmtly, "[t]he dispute here does not relate to a n1aterial rnsue, as the plaintiiJv_rould be 

Labor Lasv § 240 (1) clahn, <n:td defendants are not entitled to surn:maryjudgment dismissing thz~ 

The Labor Law § 241 (6) Claim 

Defendants cross .. rnove Jor dismissal of the Labor Law§ .2.41 (6) claim against thenL 

\Xlhe11 cor1struc.ti.ng 

* * * 
(6) i\JI ~ireas ir1 \VJ1ich. coT1structio.n, ex:c2.:.t\la.tir:s.r1 or d~-:r110.Litior1 

VilOrk: is bei.n!1 .t)crf~:Jl~Jx1ecl sl1a11 be so c.onstrt.tcted, sl1ored~~ 
[and.] 
J)IT~teetior1 and~ saJety to the persons eIJlf)loyed. fhere.h1 c~r 
la\.vfull:y frel1ue11ti11g su.ch r)laees,,:1

' 

Labor La\v § 241 (6) irnposes a ncmdelegable duty on '"owners and contrn.ctors to 'provide 

n:asonabk a~nd adequate proted-.km and s~~t~l.)' for workers" {Ross. 81 N'{2d at 501). However, 

Labor Law § 241 (6) .ls not self:.exz:c:uting, and rn order to shovv a violation of this statute, and 

14 

[* 14]



FILED: NEW YORK COUNTY CLERK 11/17/2017 03:22 PM INDEX NO. 155476/2014

NYSCEF DOC. NO. 46 RECEIVED NYSCEF: 11/17/2017

16 of 20

vfolat(~d a specific, applicable, impl.em(:nti.ng regulation of the Industda1 Cock:, rather than a 

pn)'vision containing only g(cneralized requLrements for \Vorker safety (id at 5{)} ... 505). 

A.Jthough plaintiff lists rnuWp1e ''iolmio.ns of the Industdal Code .m the bill of particulars, 

\Vith the exc.::-:ption ofindustdal Code sections 23--121 (h) (4) (iv), plaintiff does .not address those 

alleged Industrial Code violations in his opposition to dd~::ndants·' motion,, and, fans, tlwy are 

deemed abandoned (see C/enovese v Gambino, 309 A.D2d KU, 833 [2d Dept 2003] [where 

plaintiff did not oppose that branch of defr::ncbxit's surnnrnry judgn.1ent n-iotion dismissing the 

wrongful terrn.ination cause ot action, his dairn that he was \vro.ngfi..dly t<::mninated vvas dee.med 

abandoned]). As sucn, defi.-;ndants arc entitled to smnmaxy judgment dismissing those parts of 

piai.ntiff's Labor La\v § 24 l (6) dairn predicHted nn those abandoned prov1s10ns. 

Ln addition., as "the Industrial Code indudes '\vork of t1K: ty_rK:s perfor.rned rn the 

definition of <.construction v:?ork (12 N'{CRR 23., ! A [bl [ UJ," and as Hie avnungs 1,•vere structures 

for the purposes of the Labor Law, tlw fa.cts of this case .fall within tht.: pu.rvie-vY of Labor Lav/ § 

241 (6) C.lohif.J.n~ 91 N-'/2::.i at 466)~ 

faitfaHy, Industrial Cock: 12 NYCRR 2.3--1.21 (b) (4) (Iv) ls sufficiently specific to support 

a. Labor La\lv § 241 (6) cause of action (see A:fontalvo v J Petrocelli Constt», lnc., 8 AD3d 173, 

176 [1st ])er~t 2004-])~ 

Section 23~ l .21 (b) (4) (iv) requires that "[ \V]hen work is being perforrned frorn hi.elder 

rungs bet\veen six and 10 fi.:et .above the ladder footing, a leamng ladder shall be held in place by a 

15 
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perso.n stationed at the foot of sueh ladder unlest1 the upper end of such ladder 1s secured against 

sid.e slii1 ,, 
r11ea11s~ ·· 

Here, as plaintiff testified that he did not knuv« whether the subject ladder \Vas being held 

in pi ace by any of his vvorke.rn at the time of the accident, a questlon of fact t.cxists as to whether 

(4) of tltis case_. rr1 additio.n~ t11ere is a <1uestion. of fact 

''as to \Vhtotherthe (Wei.dent occurred becaust'. the ladder shd or slipped out of plact~" (_Deshielr.h' v 

L1w § 241 (6) clam1 predk~a.ted on an alkged violation of section 23--1.21 (b) (4) (Iv). 

Defondants cross--move fr).r dismissal of the comn1on-la\v negHgence a.nd Labor Lav: ~ 200 

l~abor L.a vv 

(Cruz v Toscano, 269 AD2d J.22, 122 fl st Dept 2000J Unternal quotation rrmrks and citation 

omitted]; see also Russin v Louis JV: Picciano & ,':>on, 54 NY2d 31 l, .316--317 [ 1981 J). 

arra..r1get1.:! oi:H:::rate(l a11d cor1clu.cted as to }Jrov1d.e reasonabl{~ an.d. aclequatt~ protectio_n 
to the lives, health and safoty of aU person.~> employed therein or lavdtllly 
frequenting sueh pia.ctos. All machinery, equipment, and devices m such places 

a~nd. provid.e reasor1a}Jle a11d 
az1cq_uatf) 11rot.ectio11 to all s1tcl1 persons. 

There are t'vvo distfrwt s~and.ards :r1ppHcable to section 200 cases, de~wnding on the kind ot 

situ.at.ion i1yv·oI\led.: \Vl1e11 tJ1c a.c.cid.e~nt 1s tl1e result of the In.ea11s t:n1cl rnethods use<.i 
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contractor to do its 'Nork, and when the accident IS tht: result of a dangerous condition (see 

"When.: an existing defect or dangerous coridit.lon caused the i:njrn:y, lfohUity [under Labor 

constructive notice of it" (C:zppabirmca v S~hmska U~A l.Ndg. inc .. ,, 99 A.D3d 139, 144 (J.st Dept 

2012); Afur;ohy v Colurnbia Univ., 4 .AD3d 200, 202 p :;: Dept 2004] [to support a finding of a 

Labor Law·§ 200 violation, it -.vas not necessRry to prove general contra.ct.or's superv.Lslon and 

control over plaintiff's work:, ''because the ir~jury arose from the condition of Hw \Vork. p.tace 

lt rn V:iif.~n settled thaL rn order to find an U\.Vner or its agent liable m11.1er Labor Lmv § 200 

t<.w defo:cts or dangers arising .frorn a subcontractor's rnethods or mater.tats, it rnust be shovln that 

1'/eiv .'{ork S'tate Efoc. & Gas Co17J., 82 NY2d 876., 877 [ 1993] [no Labor L.uv § 200 liability 

(lefer1dar1t exercised " . Sllf}ef\+'1Sory cor1tro i 

!\/loreo\ler~: ' 6~;e11t:;ral 1s ir1st1ff1c.]ent to irnp11te Ilal~ility· JJUrs1Ja11t to I.:a.bor 

. . . 

or 1.n.ptit. 111!1) 

perforrned" (lfoghes v Tishnw.n C'onstr. Cmy:i., 40 A .. D3d 305, 3 J l [1 ''1 Dept 2007]; see also 

.Bednarczyk: v v·ornaa~:; .Rea.h)' Trust, 63 AD3d 427, 428 p st J)ept 2009.J [Court disn:dssed 

eonu:non--la\·V negligence a.M. Labor Lavv § 200 cbir.ns \Vhere the deposit.ion testimony established 

that, while the d<;:;fr~ndant\i "employees in.specto:.~d the V-lork and had the authority w stop it in. the 
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event they observed dangerous conditions or procedures," i.h{.:y "did not othen.vise ex.erdse 

supen-'1sory control over the '>vork"_j; Burkoski v S'tructure Tone, Inc.. 40 A.D3d 378, 381 Us' Dept 

2007] [no Labor Lav.,..- § 200 liability wnere the tk:fondant construction .manager did not tell 

subcontractor or its ernployt:es hmv to perform subcontractor's \vork]; Smith v 499 F'ashiort 

'hnver. LLC 38 A.D3d 523, 524-525 [2d Dept 2007]) . 

..., i 

01c1 s1g.n 

during its removal, and because the ladder tbat he was using at the time of the accidt:nt \Vas not 

sufficient to prevent. hhn frorn fa.Hing '·Vhifo perforrning the ~mbject Vlork. .l nerefc1re,. plaintiff's 

That sa.id, de fondants are entitled to dism.issai of tbe comrnon--l.a\v negligence and Labor 

LH\V § 200 daims against Hx~m, because they did not direct o.r supervise the above--rnentioned 

\vork that caused the acc.kknt Plaintiff testified that he Yvas in charge of safety at tht~ she, a111.i. 

that he superv1stxi and directed the \vo:rk on the Project In a.ddhion, pbhniff testffied that .ABC 

supplied tlK~ ladders for the \\'Ork !v:ton~ov<..~r, he testified that ndther !SS nor Golden gave an.y 

instruction regarding the means and rnethods of tlw sign ren1ova.l \Vork that resulted in plaintiff's 

accide11t. 

Thus, defondants are entitled to disrnissal nf the con1t~non.,Iavv m:gligence and Labor Lnv § 

200 clai111s agai~1st tt1t:rn~ 

CONCLUSiON AND ORDER 

ORDERED that plaintiff Sam<~ Chul Kini' s motion, pursuant to CPLR 3212, tor pltrtial 

su.minaxy judgrnent m hi.s tavor as to liabili~y on the Labor Lnv § 240 (1) cbJm against ckfondants 
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E .. 7\h lSS LLC an(! Golden Food Market, lnc. (together, de.fondants) 1s granted; and it is f!.irther 

ORDERr:n that defoiH.fo.nts' cross motion, purstmnt to CPL:R 32L2, :tor su.rnmary 

L~n:v § 200 clahns against the.m,, and these claims are severed and disiniss~x1 as against de.fonchnts; 

j 
I 

/ 

J.-s.c:~ 
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