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SUPREME CCURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAYL DIVISION

EEN TANNEFR, WENDI TANNER AND JJAMZ, INC.,

Index No.
Plaintiffs, A53595/2015

- against -

DEC TRADING LLF, NEW AXIOM PARTNERS, INC.
and PUNCH FASHION, LLOC

Hon. €. B. Ramos, J.8.0.

$a
i—"s

in motion sequence 003, the plaintif
Tanner”} and Wendi Tanner {"Ma. Tanner”™) feoilectively, the
“Tanners”), and Jjamz Inc. {"Jiamz”} move for partial BUMMAary

Judgment on their first and second cavses of action for breach of

contract againet the defendant Punch Fashion LLO {(“Punch™). For

@]

the reasons set forth below, the plaintiff’s motion for partial
gupmary is denied in its entirety.

Background

This action arises out of Punch’s purchaze of a maiority

43

the

{

interest in Jiamz, a jewelry and fashion businesz. In 18025,
Tanners had formed Jjamz. In 2011, the Tanners met David Cleary,
the scle owner of the defendant DEC Trading LLC, {™DRCY) an

Jiamz and DEC formed a business

investor in Punch.
relaticnship, which uitimately led to Punch purchasing a majority
interest in Jjamz in December 2014 {the “Furchase Trangaction”).

The Complaint alleges that numerous disputes arose betwsen

DEC and Jiamz stemming from their husiness relationship pricr to
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not relevant to

He

the purchase by Punch, but that history dis
subject of the instant molhion, which relates to the Purchase
Franzaction {(Complaint, 99 11-40%,

In connection with the Purchase Transs ction, Punch, the
Tanners, and Jiamz executed 3 membership purchase agresment {the
“Purchase Agresment”) for Punch’s purchasze of a 20% interest in

A e

Jijamz and designating Punch as the new operating entity for the

[ax3

new business (Cleary AfF., Ex.
in connection with the Purchass Transac tion, Punch alsc

retained the Tanners as consultants pursuant to the terms of the

consulting agreement, wherein the Tanners agreed to provide

In addition, the Tanners exacuted a restrictive covenant
7

Ny

(the “Restrictive Covenant’) agreelinyg to various restricticns on

ssist competitors of Punch,

&

their ability to compete against or
soiicit emplovees and contractors, and interfere with vendor and
customer relations (the “Restricts ve Covenant”) {(Id. at Ex 3).

Un February 6, 2015, Punch zent an email directing the
Tanners not to respond to any client communicaticns and instesd

to forward them directly to Punch managemant (Id. at Ex., 273,

Cn 3

@

ptember 16, 2015, Mr. Tanner responded To an email (the “YX&J

17y from oa Tepresentative of & Punch vendor, Cindy Mao (“Ms.

P
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Mao™) of Qingdao Xin Sam Jim dJewelry Co,, Ltd., (“X8J7). Mr.

Tanner sztated that:

I am sorry to hear that Punch is not resvlving the old
payment issue timely as committed to both X8J and us. I
have included
ionger have any involvement in Punch and T believe he
nzeds to know how urgent your situation is. Pleasze know
that the assumption of the old pavables such as XSJ was
very clearly delineated in the Contribution and
Asalgnment Agreement in the sale of cur COMEZANy

{Id. at Ex. 21%.

N Higgins on this emaill since we no

1A
2

On Gotcber 14, 2015, Punch sent a letter Lerminating the

Consulting Agresement with the Tanners on the basis that the

Tanners breached paragrapns 7{c) {Il), {(iv), {(v), and {vi} of the
Lonsulting Agreement by regsponding directly to ¥8J and ilgnoring
“explicit instruction from [Punch] that the [Tanners] should not

rezpond to any communications from anyone unless instructed by

fPunch] ¥ {the “Termination Letter™) (Id. at FEx. 24%.

In addition, the Termination Letter states that Mr. Tannsr’s

LT

email in response to XSJ “adversely impacted [Punch’s] reputation
and its business ralationship with X8J% and amounted to
interference with Punch’s business ralations in violation of the
Section 1(E} Restrictive Covenant {(Id. at £. 3.

Moreovar, the Tanners agreed to place certain funds (the

“Collateral”) in escrow pursusnt to fection 5.1 of the Purchaze

L
453
N
0]
s
{
o
+
el
~
h
O
5
o]
o
’_l
O
o
ot
}...'.
o]
s
Tiy

Agreement {the Fscrow Provision

et

under a discount factoring agreement (the Factor Agreemant)
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between Punch and Merchant Factors Corp.

37

et
&
th
.
el

R

Qotober the Tanners

against the defendants eglng that Punch

the Consulting Agreement, breached the

withholding certain funds and refusing to release
Discussion
To obtain summary Gudgmenit, the movant shall

eztablish the cauze or defense to

a matfer of law in directing Judgment (CPLE

ot
Q

showing has been wmade, the burden then shifts

pregzent admissible evidence

Prospec

intiffs’ first

breachsad ament by improperiy

the Consulting Agre
Consulting Agreement on

withholding $83,000 owed under the Consulting

relevant oporti of the Consulting

& ..a

The
that:

anything to the cont
t terminate
ugorn
[Mr.

hthJtAUtuudlﬁg
[Purich] shalil hdve the right
Period for e” immediately
the Consultant in the event that
Tanner]:

“Caus

{i} ang:ges in willful miszconduct,
acts in pad falith in the
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duties hersunder to the detriment of the
Company

(iv} engages in activiity which has a material
adverse =ffect on the Company’s business

relationships or reputation:

breaches any material term of this Qrﬁ“ﬂeh,,

and =such breaﬂh {(if capable of being ¢ ed) is
not cured within 30 days after writh&n nutscé

therecf to the Consultant:

{wi) breaches any of the restrictive covenants set

,—\
<
~—

forth in paragragh 6 hereof..
(Td. at Ex. 2, 7 g} PTG, livi, [vl, [vily.

<
h

Faragraph 6 the Consulting Agresement provides that:
At all times during and after rthe Consulting Period,
ithe Tannerﬂ? shall not, directly or directly make (or
cause to be made) to any person any disparaging,
derogatory or other negative or false statement about
the [Punchl (including its products, services,
mmplﬁv@es, policies, pra$f1c3”, operaticons, agents,
officers, members, or manac Gers)

(.‘

u}

-

Section 1{E} of the Restrictive Cov enant, pgrovides, in
ralilevant part:

The [Tanners)] will not directliy or indirectlyv: induce
ok earun?agm any vendor, supplier, licensor,

ﬂnntxa"L Cy Or strateglc partner of the Applicable
Conpanies to terminate or reduce its relationship with

[Punch}, or otherwise interfere with the relationshigp

Letween any suor vendor, supplier, licensocr, contracto

or strategic partner and [Funch]

The Tanners allege that the XSJ Fmail could not be a
vioclation of the Consulting Agreement and thus, the defendants

have improgerly terminated the Consuiting Agreement, as a matter

of law.
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Punch contends that ermination of the Cons

o¢f the Tanners’ pattern

wag tustified because
disparaging or negative comments to its vendors

Lo its reputaticn and business relationshi

T e motion for

begt

In opgeosition T

Judgment,

.

Li Caw, & creditor of Punch, on February 24, Z015

Emaill” after the Tanners received explicit instr

} e

communicatio bhehalf of Punch

respond to any Ong on .
Zmall, Mrs. Tanner states that she is “frustra sted

nd that Funch “has not honored ftheir! agreement
L E -

can’t get them to pay your small amcunt” (7o, at
The February BEmail atand ting alone is insuffi
eatablish that the Tanners breached the Consulting

the Restrictive Covenant. In addition, the instru

respond to communications is not warranted pu

BNY

rastrictive covenant. Howsver, the February FEmai

ey

fact as to whether not there

Triable issue

dx or misrepresentations the Tanner

Sparzgement

communications with Punch’ sz vendors

harmed its business relationshigs.

Based on the record bafore this Court, it is

Mrs. Tanner was accurate and whethaer those s

damage to Punch’s reputation and business relabic
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alsu contends that the Tanners’s alleged pattern of misconduct,

when taken together, form a valid basis for the termination of

Simliarly, the plaintiffs fail to establish that Punch is
improperly withholding 293,000 cwsed to the Tenners under the
Consulting Agreement as a matter of law based on the evidentiary

record before thiz Coure.

Furthermore, the parties have not campleted discovery and no
H i Y

3

zve ooeurred., Therefore, when

=

depositions of the parties i
congidering these factors, the denial of gummary judgment as to
the first cause of action is appropriate at this juncture.

The second cause of action alleces that the Punch breached

to

¥}
[
=
9
jny
Ay
]
Y
e

greaement Dy faillin

L8

the BEscrow Provisions of the
release the Collateral after the First anniversarvy of the
Purchase Agreement.

The Escrow Provision provides that the escrow account wilil
remaln in effect until the sarlier of:

I: such time as Merchant Factors agress Lo Lerminate
such escrow without reducing the amounts avasilable
under or otherwise adversely affecting the terms of
(Punch’s) [Factoring Agreement! with {Defendant), o
{11} the first anniversary of the date of this
agreement (Purchase Agreement) (subject to any rights of
Merchant Factors with respect to the release of such
[Collaterall on such first anniversary or any other
tima) .

o)

jal]
9]

(Id. at Ex. 36, 8§ 5,1},

~d
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Panch contends that Merchant Factors has not reguested
Punch’s consent to releasze the Coilateral. In addition, Punch
argues that Merchant Factors will not releasze the Collateral
mtil Punch has satisfied its obilgations under the Factoring
Agresment, which is something Punch contends it cannot de atb this
time. The plaintiffs do not provide any evidence contrary to
Punch’s contentions.

Furthermore, the Escrow Provigion unambiguously provides

y

that the release of the Collabteral is subject to any right
Merchant Factors to continue holding the Collateral as securi
d

for obligations owed to it under the Factoring Agreement. The

Tanners fall to establish rhat Pun ch’s lack of consent is the

reasocn that the Collateral has not been released or that Merchant

Factors no longer has a secu ity interest in the Collateral under

the Factoring Agreement.

In light of the triable iszussz rzised, this Court must denvy

the plaintiffs’ motion for summary judgment on their second causze
of action.

Accordingly, 1t is
CRDERED that the plaintiffs motion for summary Sudgment is

denied in its entire Ty

DATED: November 9, 2017
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