Koulermos v A.O. Smith Water Prods.
2017 NY Slip Op 32456(U)
November 9, 2017
Supreme Court, New York County
Docket Number: 190406/2016
Judge: Lucy Billings
Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various state and

local government websites. These include the New York
State Unified Court System's E-Courts Service, and the

Bronx County Clerk's office.

This opinion is uncorrected and not selected for official
publication.




-

[E]'EETNEWVGR’KWRK 11/ 27/ 2017 T35 /-\M

hNSQEF DQC. NO. 370

SUPREME COURT OF THE STATE OF NEW YORK et
COUNTY OF NEW YORK: PART. 45, i , ,é_cg,

)

PETER KOULERMOS;  as Executor ‘of the" e T
Estate of MICHAEL KOULERMOS,  Deceased, . - &« i~ "7 7 . .
and MARION KOULERMOS Ind1v1dually,:-ﬁ 2&,,p1ndex‘No.'190406/2016

Plalntlffs

agalnst | ‘ﬁgi5ff“'f 'DECISION. AND ORDER
A.0. SMITH WATER PRODUCTS ‘et'arg,%n,

efendants-’?if'”

LUCY BILLINGS J S C

Defendants Natlonal Grld USA and Natlonal Grld USA Serv1ce

-

vCompany,,Inc ' move to reargue, C P L. R § 2221(d);,the1r prior

'motlon for summary judgment on thelr cross clalms agalnst co—”'

defendants Courter & Company, Inc ' Thomas O Connor & Company, .

e T B

Inc. and Treadwell Corporatlon for attorneys’ fees 1ncurred 1n

defendlng plalntlffs',clalms C P L R § 3212(b) The court

AR

(Moulton, J.) denled that motlon for summary judgment in an. order

dated June 12 2017

I. THE CONTRACTs,ztﬂ_5f?ffﬁ ﬂffifwifJ‘jr]ij

The contracts between the Natlonal Grld defendants and each

of the three co defendants on. Wthh the Natlonal Grld defendants

-

rely to, entltle them to attorneys"fees refer to the Natlonal
Grid defendants as "the Company"‘and each co defendant as "the
Contractor." .The ‘contracts prov1de that '755{1ﬁ3'

* The Contractor hereby undertakes and agrees to
indemnify -and hold harmless:the Company: \ -from and
agalnst all losses, damages, claims ;;;‘; ar1s1ng out of or
1n any way connected w1th the work .':p)ﬂﬁband in any case,
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the Company shall have the rlght to demand that the
Contractor shall undertake to ‘defend . . all claims

whether ]ustlfled or. not
Aff. of John J Burbrldge Ex A Exs

define "work" as; "thlngs hereln agre

e

or on the part of the Contractor

Tt & S e
i

Thus co defendant contractors'

i ay

Natlonal Grld defendants is only when the Natlonal Grld
defendants' 1oss,:1nclud1ng thelr costs 1ncurred to defend
plaintiffs"clalms,'arlses from or 1s connected w1th the

contractors'’ work Matter of New York CltV Asbestos thlq 142

obllgatlon to 1ndemn1fy the

RECEIVED NYSCEF 11/ 27/ 2017

agalnst the Company
K M art XX . The contracts
ed to be furnlshed or done by

Id ‘;Fllfcr“--'j

.,’- -

I

A.D.3d 408 410 (1st Dep t 2016), qurl V. leertv Apparel Co

Inc., 76 A.D. 3d 842 844 (1st Dep t 2010) D1Perna V. Amerlcan

Broadcastlnq‘CosrkaOO A. D 2d 267 2

Breed Abbott & Morqan V. Hulko, 139

1988) . The Natlonal Gr1d defendants

e

dlStlnCt from thelr rlght to be 1ndemn1f1ed for defense costs
that the Natlonal Grld defendants have 1ncurred is whenever a

claim is made agalnst the Company, whether the clalm is justlfled

or not. G

¢ .

_'The contracts’*ensulng paragraph conflrms the 1nterpretatlon
that the Natlonal Grid defendants are not automatlcally entitled
to 1ndemn1f1catlon for fees 1ncurred 1n defendlng all clalms,

whether justlfled or. not "Jytaﬁﬁﬂ’

In case. any such c1a1m Nola

against the Company . . . ;, the amount of such claim or
claims, together with ‘a sum estimated to cover interest and
costs, may be retained by the Company out of any monies due
or thereafter growing due to the Contractor'. . . as .
securlty for the payment of such clalm or clalms ’yUpon

koulrmos.189. ™ ¢

69- 70 (1st Dep t 1994)
A D. 2d 71 73-74 (1st Dep’t

rlght to demand a defense,
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recelpt of wrltten notlflcatlon by the Insurer under the
Protective Llablllty Policy or by~ the Insurer prov1d1ng
contractual ‘coverage, furnlshed to the Company pursuant to

the terms of this Agreement . . .-, ‘that the Insurer will
defend said claim or clalms and that if ‘and when the
liability of -the Company .. " . has been . fully established by
a court . . . , said Insurer w1ll pay. the claim or clalms '

together with interest and costs, the ‘Company will’
release to the Contractor any monles retalned

) S
Burbrldge Aff EX A, Exs ‘K M art XX (emphases added) 'Thus
the Natlonal Grld defendants remedy to secure co- defendant :b .
contractors’ payment for losses 1ncurred due to‘plalntlffs'v
clalms agalnst the Natlonal Grld defendants,'lf and when owed,
was to retaln an estlmated_amount of those loSses from any
further payments owed by the NationalfGrid"defendants to co- - |
defendants. R | ‘ S |
For the'firstitime; elther rn thlS motron or in thelr prlor
motion for summary judgment the Natlonal Grld defendants, in
reply to the oppos1tlon to thlS motlon, rely onithelr demand to
co- defendants that .co- defendants’ ‘insurer procured under thelr
contracts defend the Natlonal Grld defendants agalnst plalntlffs
clalms ' ThlS new bas1s for the Natlonal Grld defendants’fclalm
for 1ndemn1f1catlon ‘of thelr attorneysl fees ' is not‘now grounds:

for reargument of course, both because the demand was not

grounds for thelr prlor motlon for summary judgment Olinqswan V.

Chase Home Fin, LLC ‘104 A D 3d 543 544 (1st Dep t 2013)

Tounkara V. Fernlcola, 63 A. D 3d 648 649 (1st Dep t 2009)

De801qn1es v Cornasesk House Tenants Corp- "21,A.D:3d 715, 718

(1st Dep-t 2005), Frlsenda V. X Larqe Enters ) 280'A:D 2d 514,

515 (1st Dep’t 2001) -nor ralsed in support of thelr motion for

koulrmos.189 R g . 3
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reargument. Sylla v. Brickyard inc ,%104"A Dféd“605;g606 (ist

| - Dep’t 2013); Calcano v. Rodriquéz,‘103 A.D:3d: 490 491 (1st Dep't

2013)' Martlnez V. Nquven, 102 A D 3d 555 556 (1St Dep t 2013),

JPMorqan Chase Bank N A. v Luxor Capltal LLC 101 ‘A. D 3d 575
’ 576 (1st'Dep t 2012) In any event even 1f the Natlonal Grld ,
defendants d1d demand a. defense by co- defendants’_lnsurer, the
Natlonal Grld defendants were entltled to a defense only if the
insurer notlfled them that 1t would defend them agalnstw
plaintiffs’ clalms - The contract d1d ‘not obllgate co- defendants
to assume the Natlonal Grld defendants’ defense The contract
allowed them 1nstead to reject the demand and awalt a -
determlnatlon establlshlng that plalntlffs’ clalm, the deceased.-
Michael Koulermos 'S exposure to asbestos, arose from or was

connected w1th co- defendants’ work at- the 1njury s1te Unlt 1 or

2 of a power station'in Northport New-York ‘Matter of New York

City Asbestos Litigﬁ, 142 A.D. 3d at 410 7Then; upon such a’

determination, co defendants’ obllgatlon is actually to 1ndemn1fy
the Natlonal Grld defendants for-both thelr“llabll;ty'and their

defense costs.

II. THE LAW OF THE CASE < ~ ' . *% 0o oo

Before the Natfonal,Grid.defendants”moved for summary»a

judgment,’ Courter & Company, Thomas'O’Connor7é'Company,‘and '

Treadwell Corporatlon each moved for summary judgment d1sm1ss1ng
the Natlonal Grld defendants’ cross—clalms agalnst each ofythese
three co- defendants In denylng Courter & Company = and o

Treadwell Corporatlon 's motions, the court already found factual

koulrmos.189
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', questlons‘regardlng when Mlchael Koulermos”worked at Units 1 and
2 of the power station 1n Northport and whether hlS ‘work thus

c01nc1ded w1th or- followed and also was in’ the v1c1n1ty of those
~defendants’ 1nstallatlon of b01ler equlpment u31ng products with

asbestos Koulermos V. A O Smlth Water Prods 37 A. D 3d 575

.576 (1lst Dep t 2016) In denylng Thomas O Connor & Company s

motlon, the court also found factual questlons "regardlng whether

.«.
i

plaintiff worked contemporaneously w1th ‘and 1n ‘the v1c1n1ty of,

O’ Connor’ S employees.-J Matter of New York Ccity Asbestos Litig.

2016 WL 2606742 _at.:""*3 (Sup Ct N Y. CO May 5 -2016) . Those

decisions remain the law of the case w1th preclus1ve effect

- People v.‘Evans,v94'N.Y;2d_499, 503 (2000) Exce151or 57th Corp

v. Excel Assoc., 150 A.D. 3d 540, 540 (1st Dep’t 2017)- Sasson v.

TLG Acquisition LLC 150 A.D. 3d 459, 460 (lSt Dep t. 2017) ; Arkin

Kaplan Rice LLP v Kaplan, 138 A D 3d 415 415 (1st'Dep t" 2016)r

Nelther in the Natlonal Grld defendants prlor motlon for
summary judgment' nor in thlS motlon, have the Natlonal Grld ‘
defendants p01nted to any determlnatlve ev1dence that was not
part of the record of the motlons for summary judgment by Courter
& Company, Thomas O Connor & Company, and Treadwell Corporatron
As shown in oppos1tlon to the National’ Grld defendants -motion
l _ for summary judgment Mlchael Koulermos testlfled at hlS
| - - deposition that he worked at. the Northport power statlon durlng
| the 19505 whlle employed by George Campbell & Sons,_corroborated

f v by his Soc1al Securlty Admlnlstratlon records that reflect h1s_

employment by that employer durlng 1955 61 ﬁ ThlS ev1dence

koulrmos.189 - - - e 5 =

5 | ‘ ~ 6.of 8



[*BLLED  NFW YORK COUNTY CLERK 117 271 2017 11 35 AW RS
© NYSEEF DCC. NG, 370 ’ : ' ' SR RECEIVED NYSCEF 11/ 27/ 2017

confllcted w1th the Natlonal Grld defendants’ evidence’that.
constructlon of the fac111ty spanned from 1960 to 1966 and that

l _ Courter & Company and Treadwell Corporatlon were not at the 81te'
P ‘until 1965' The ev1dence also suggested that Mlchael Koulermos s
work both predated Thomas o’ Connor & Company s work at the site
and was removed from where- Thomas o’ Connor & Company worked If
"Michael Koulermos .S work was not prox1mate in both time and place
‘to co- defendants’ ‘work, in - fact 1f h1s work predated ‘their

presence at the work 51te by even a day, then hls‘lnjury,would

not have arlsen from or. been connected w1th thelr work

ITI. CONCLUSION © = ) , 3

Even if those co- defendants were not respon51ble for Michael
‘ .‘A : vKoulermos s 1njury, they well may be obllgated to 1ndemn1fy the
National Grld defendants for thelr defense costs as long as’ they
were 1ncurred for a clalm that arose from or was’ connected with
co—defendants’ executlon of thelr work at the Northport power

station. Roblnson V. Brooks Shopp1nq7Ctrs LLC 148 A.D.3d 522

523 (lst Dep t/2017), Matter of New York City Asbestos Litig.

142 AfD.3d at-410 Esplnal 7. CltV of New York 107 A,D.3d 411,
412 (1st Dep’tt2013); Upon thls record however theicourt may
not draw that conclus10n For all the reasons explalned above
and by Justrc\wyoulton, that 1ssue remalns for trlal Therefore'
the court denles the motlon by.defendants Natlonal Grld USA and
Natlonal Grld USA Serv1ce Company,rTnc,; to reargue thelr prlor
motion for summary judgment on thear cross clalms agalnst co—

.1,_ A

defendants Courter & Company, Inc*‘ Thomas O Connor & Company,
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-

Inc., and Treadwell Corporatlon for attorneys ,feee‘incurred in

nWindhamiv; New

defendlng plalntlffs :clalms C P L R § 2221(d)

York Cltv Tr Auth 115 A D 3d 597 600'(1Stbpep t52014)f

Hernandez V. St. Stephen of Hunqarv School 72 AQD.3d 595, 595 :

o

(lst Dep t 2010)

DATED: Novembérj9;-2017.?‘ -7“'“ S o : :
: ' [___I/WJ /B")”l/\-/‘as _
LUCY BILLINGS J S.C.

LUGY Bn_u\es
ASC
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