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allegec brgach of a fiduciary duty. Plaintiff law firm also pleads alternative claims soun&iing
, ) |
unjust enrichment and quantum meruit. in his Answer, defendant asserts counterclaimi for
. ’ . |
 breach of & fiduciary duty and legal malpractice.

Benefits ahd as a result of W&H's work and efforts, defendant's LTD Benefits, which w#re
initially fteryninated by his disabilty insurer after just 12 months in August 2006, have been

. addition, W& H asserts that as a result of W&H's work and efforts, defendant's monthlyl LTD

Pigintiff law firm asserts that it successfully proéec_utéd defendant's claims for LTD

o date, and are scheduled to continue until defendant reaches the age of 65 In

BenafT Jvo been increased to nearly twice the mohthly‘ amount he received Iqlﬁa!ly. nd the
n

reache

protective

psycho

Notice f Motion, exhibits D and E). Plaintiff law firm opposes defendant's motion for a{

protective
6301,

this ca

o

Fershtagt ?n a date certain; (3) extending the time for plaintiff to corhplete non-party discovery

by sixty (60) days. :
‘ ' : o

notion sequence 007, plaintiff law firm moves by Order to Show Cause (OSC)

deposition

nn

seekinlan
for breach

. !
dISmissyng [the defendant’s counterclaims. Such motion is interrelated to the plaintiff's cross:

ummatIly leoeiilp in excess of $1.4 Million in LTD Beneﬁts, in monthly Installfnant,s, untif he

age of 65. l
:Iotion sequence 005, defendant moves pursuant to CPLR §§ 3101 and 3103 for i
broer against p!aintiff"s Subpoenas Ad Testificandum for a deposition of defenda
&, Dr. Lioyd Gilden and psychiatrist, Dr. Edward M, Stephens (soe Defendarits

brder and cross-moves, inter alia, for: (1) a preliminary injunction, pursuant t9 CPLR

reqting defendant to set aside the funds necessary to satisfy the ultimate judgeq'hent
 an ongoing basis; (2) compeliing the deposition of non-party witness Elisa |

pf the retainer agreement; (2) striking the defendant's affirmative defenses; (*3)

:
!

e

ts are now tax free. Thus, instead of receiving just $81,200.00, defendant will

n

Order: (1) granting plaintiff Iaw firm summary judgement on its first cause of{ actign

Page 2 of 23
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motionifo

‘motion

Manag

&efendqnt ad disability benefits in the amount of ﬁﬂy' per cent (§0%) of his pre-disability

eamings,

thousand

insuran

2006, by Metropolitan Life Insurance Company (Metlife) (collectively, Verizon insurance

005 AND 007ARE CONSQLIDATED FOR DISPOSITION

=

cpmplex legal problems, spec:alizing in Business, Commercial and Iiﬂgation

1:1 its various predecessors, including Beli Atiantic Communications Co

. He was trapped and narroMy avoided death by running out of the building an
3, Incltding alrplane parts and human bodies. At the time of the September 11, 20

rial Employees (Bell Atiantic Plan). The Bell Atiantic Plan provided, in part, that

' BACKGROUND

In 4001, W & H was estabiished as a professional corporation organized under the!

), since 1982, On September 11, 2001, defendant was working on the 13® Floof of

, defendant was covered by the Bell Atiantic Long Term Disability Plan for

lly taxable and subject to an annual maximum celling of four hundred twenty

B preliminary injunction. Defendant s in opposition to the summary judgement

I of New York with offices at 600 Madison Avenue, New York, New York 10022.
&

Business and Corporate matters, Construction, Employment Law and bad fajth |
denial of :tabillty insurance benefits (see W & H's motion [MS 7], exhibits 3 and 4).
' ndant was employed as an ehgineer for the Verizon Communications :0::1

Trade Center (WTC) Tower 2 when it was struck by United Ailines Flight 175 and

ooy

jon

D1

granted shol

therefore d

term disability
‘endant's short term disability insurance coverage is not at issue,

llars ($ 420,000.00).! Both of defendant’s short term disability (STD) and LT
pians were first administered by Unum Provident Corporation and then after Ji.lly 1

Defendanit had both short and long term disablliity insurance coverage plans and dach
required jany benefit payments would be taxable as income. However, in 2004, he filed for an

D

i wag

payments and received those benefits until they explred‘ in Juty 29, 2005 and

Page 3 of 23
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compa iieg).

* to what wgs

Verizon Transfer Plan optfon notice to transfer LTD plans and hence, his LTD insuran

. coveragfe jemained unchanged under the Bell Atlantic Plan.

ner

at the

emplo a new employee benefit plan under the provisions of ERISA (2004 SPD LT plan
The 2004 $PD LTD plan provided for benefits that are non-taxable and subject to a $8,333.00

monthly m

were offerdd the option to be transferred to this new plan, but who did not avall themselres
- the 2001 Transfer Option, would continue to have whatever benefit levels to which they ?uere

insurance

enrolled unfier the Bell Atlantic Plan, and that he was now required to enroll under a new pian,

éalled e

benefit bptipn level of 66.6% of his pre—disabﬂlty earnings, and that his benefits would nqt be

benefit was

was enfolle

this plarl.

in 2001, Verizon offered its employees an option to transfer from the Bell Aﬂant[c Ple*n

: dqpres\I::r and in mid 2004, he was diagnosed with dementia from his experiences at 'IFowé 2
¢ on September 11, 2001. On or about August 2, 2004 defendant began rec_ﬁving
STD insurgnce benefits which expired on July 28, 2005. Also in 2004; Verizon offered |

issued set iorth in the Belt Atlantic Pian. Defendant did not enroll in the 2604 SPD LTD
lan, as the offer to join was never communicated to him. .

n Cctober 2004, defendant received an emall from Verizon stating that he was stil

taxable, Under that option in the 2005 LTD plan, the maximum allowable monthly tax-NT
']$11,111.00 per month until he reached the age of 65 (Full Benefit Plan). In a'letter
|
to the deferrant, in October 22, 2004, Verizon disability insurance companies oonﬁrmeq thathe
|

called the Verizon Transfer Plan option plan. Defendant did not receive t:I :

about 2002, defendant claimed to have Post-Traumatic Stress Disorder (P I'S[)).~

e
-

imum. It also contained a provision which stated that the Verizon emploMs 0

05 SPD LTD plan. Defendant enrolied under the 2005 SPD LTD plan and ¢hose a

in the 2005 SPD LTD Full Benefit Plan and began taking premiums from hi%'n on

Page 4 of 23
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" insural

defendant jvas informed by Unum that while his roquest i‘or LTD Benefits had been appioveﬂ.-

- SPDP

would not {eceive benefits under a “Legacy Plan.” The "Legacy Plan " is the payment of 50% of

n January 2005, defendant began a dispute thhl Verizon over which plan would apply
defenc:E'B transition insurance coverage from STD, e’x*)iring on July 29, 2005, to LTD

plan payments commencing in August 2005. In a letter dated July 14, 2005,

the BeJA

2005 SPD

transfi ed

Aug 2095 Neveﬂheless defendant’s employment with Verizon was terminated on )I:guét
1, 200%. 1§ August 2005, the Verizon Insurance companfes began paying defendant a

' I
payment o\r six thousand five hundred twenty five dollars|($6,520.00) a month, subjecting the

in July|2

benefits on

his pre diIbility eamings, fully taxable and subjectto a $420 000.00 annual limit as sett forth

In August 3, 2005, defendant received a letter frdm Verizon stating that he was ?eing

ntic Plan. Defendant still claimed that after July 28, 2005, he should reoew* the

LTD Full Benefit Plan. ' ! l ,

from their STD plan, expiring on July 29, 2oois to their LTD plan commenc!nP in

dude

paymTt:I income taxation and indicated that the payrf?ants were limited to a period tq expire

(Reduced Benefit Plan). Veﬁ‘zon’s rationalei for terminating the defendant’l LTO

July 2008 was based upon a provision in the 2004 SPD LTD plan, even though
|

defendant

sought to Hire an attomey to address his concerns, t

1On
defendant

benefit ($1

Redu:led Benefit to the Full Benefit, including withholdlng fimitation, the full amount of tHe

as never enrolled in the 2004 SPD LTD plan, As a result of the abave, defqndarrt

1

ovember 11, 2005, the parties met and on o} about December 9, 2005, thel

,111.00), elimination of the tax withholding alkd increase In the benefit term 1o at
|

least age 85." W & H would be pald “thirty-three and oné-third (33.3%) of all sums roco{/ere? in
|

Page8of23 |
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i

' » | | | |
ofthe Reduced Benefit [Plan], including any past or future benefits in excess of the

punitf
otherwi

defendan shall pay for services performed and out-of cket expenses when incu

Verizon

packag

includi

Insurarice Elaim against Verizon and MetLife requesting khe Full Benefits Plan package|for
defendsnt | Also in September 2006, MetL ffe became thé Adminlstrator of allof Verizorts LTD
plans. On [September 18, 2008, MetLife denied defendant the Full Benefit Plan packag

" Onlor about September 11, 2006, plaintiff law ﬂn}n filed the First Administrative Ap

el (soe Plaintif’s OSC [MS 7), exhibit 6). The retainer agmement also pro

(see|i

Pursuant to the retainer agreement, lmmedtateM thereafter W & H began to en age

ingurance companies to pay defendant the Full Peneﬁt Package and extend thp

yond the twelfth (12") month termination datp Notwithstanding W&H's eff s ir) or
about Augpist 2008, the Verizon insurance companles te*nninated all LTD benefits to

e reduced payments package that defandan{ contested. : i

however, h#etLife granted an increase of defendant’s LTIp to $ 8,333.00 a month. Metqfe

~ concluded that the defendant was covered by the 2004 iPD plan and wrote the “LTD BLneﬂl i
calculated by taking 50% of you basic monthly salary of IFI 20 058 23, or the maximum LTD
benefit|payment of $8333.00 (sic) the lesser of the two, r}asultlng in a maximum monthly. ben&ﬁt

r .

paymeiﬂ

defendLnt' LTD benefit payments through the saptembér 18, 2006 First Administrative

- Insurance psal decision, it was far short of the 2004 STD LTD Full Benefit's Plan to th
defenjant it he was entitled, particularly the portion thali terminated all the LTD beneﬁ& in

August 2

- Whie plaintiff law firm had secured the increase.d]Beneﬂt Plan package in the
S

ch

and that the benefits would be non-taxable. !For the following twelve months

Page 6 of 23
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|
* defendarg recelved the increaséd Benefit Plan package and Verizon still planned to tei::n te

all of défdndant's LTD benefits in August 2006. On or about November 16, 2006, plal

firm filed s Second Administrative Appeal seeking to gain the Full Benefit Plan packaéea to
prevent the terminafion of the LTD insurance payments. in January 2007, Verizon deriied tre
Second Aministrative Appeal and continued to pay defendant lesser benefits than he lbel’
himself entitied to receive. From approximately January 2007 to April 2007, W& H pdp

another appeal. On or about April 27, 2007, W & H filed the Third Administrative AppeLl of the
January 2D07 decision. According to W & H, neither Verizon nor Metlife responded to the Third
Admini tnftlve Appeal within the time aliotted under the ERISA regulations. |
Asla result of the foregoing, on or about August 1, 2007, W- & H filed an action &n béh’a!f
of defendJnt against Verizon, Unum and MetLife in the United States District Court, SOLthe '

District| of New York entitled Fershtadt v Venzon Communication Inc., 07 Civ 6963. Th?
complaint fled four causes of action and sought, infer alia, an Order directing Verizon, +\e an,
Unum andlor MetLife to provide coverage to defendant under the 2005 SPD; directing t}ue me

: , |
parties|to thake payments of all back benefits from July 30, 2005 at the full benefits Iev%l. angd -

continye tq do so for as long as defendant continues to suffer from his disabling illnmjs and
i ns;rrovlding de novo review of Verizon's decisions in order to restore the LTD lul!

package to defendant; and $500,000.00 in damages for bad faith breach o* |

contract (spe W & H's OSC [MS 7], exhibit 15). Six days after the commencement of the
lawsuif, Vefizon increased defendant's LTD benefit payments retroactively and prospect!ve!y
from $8,333.00 a month to $10,029.00 a month, retumed the defendant to this premium

- caleulation pnd grénted interest on all the previous monies withheld, but still denied the !

defendant the Full Benefit Plan package that he sought inasmuch as Verizon and MetLifLa J|
; c.ontin ed t¢ report defendant's LTD Benefits as fully taxabie (see W & H Comﬁlaint 141). h
“Since ﬁerhant wanted to receive moh non-taxable LTD Benefits, W & H continued to ii

Page 7 of 23
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. ]
proseciitefthe above ERISA lawsuit, During the course of said lawsuit, W & H su&:es%ully ]
arguedito the Court that the determination of defendant's benefits was subject to de ndvo ' i [

review, \agtwell as defeated a motion for sqmm‘ary judgment brought on behalf of Verizén (s : ‘.
id. 11 43, 44). Shortly after the.Court directed that the parties proceed to trial, Verizon !nitia d
settiement discussions with W & H. According to W & H, it advised dafendant to file ariilend
tax returng with the IRS to obtain tax refunds on the LTD Benefits received by defendﬁnt th

were nat groperly taxable (see id, § 47). In or about March 2010, the Court appointed 1

mediator tp facilitate said discussions (see id. ] 49). During the course of mediation, atiornays
for Verl

or], MetLife, and Unum indicated that defendant had not reported any LTIZa Benefits o ‘
the IRS asjtaxable (see id. ] 51). During settlement conference calls, the mediator requested _
information regarding defendant's accountant, the dates on which defendant filed ame ed ) - %
retums anq requested refunds, and whether defendant had received tax refunds (see Id 1 5}2)

W & H ssprts that it requested such information from the dofendant but that defendan4 refuTed

to pro je same, even after

W & H Jearhed thait defendant had started to receive refunds from the IRS and New Yo S:IO

ng ‘

the a:fun of refunds he received, whe_n he recelved them, or the name of his accoun ant L

taxing rities (see id. 1Y 54, 56). Defendant's refusal to provide any information col 0o

_alleg y led to the deterioration of the attorney-client relétionship (see /d. § 58). Accordingly, |

on or.abou{ August 20, 2010, W & H moved for leave to withdraw as counsel for defendhnt. In

L h e e e m e e

or about Mgrch 2011, defendant settled the ERISA 1aw§uit with Verizon, choosing to stay in the
2004 SPD Plan and receive a lump sum payment, rather than sw:tch into the 2005 SPD [Plan
offered|by Yerizon. :
On TMay 25, 2011, after defendant 'refusec_! to pay W&H its duly demanded legal flpes.

expenses md‘refused to disclose various LTD benefits made to him from Verizbn, W&H ﬂﬁi
- the within Jomplaint. In its Complaint, W & H asserts th'at' itis entitied to 1/3 of all moniqs

‘Page 80f23 i
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rece‘ide y defendant for his LTD Benefits from March 2011 to date as a result of W 8§ H's

work, ds

contentior] that defendant breached the Retainer Agreement (first cause of action). Mdreovfr.
- W & H asgerts causes of action for unjust enrichment (sedond); a declaration that W &H s
entitled tojreceive, and a mandatory injunction directing defendant to pay 1/3 of all defenda

LTD Ben
{third),

in quariturh meruit (fith) (see Plaintiffs OSC [MS 7], exhibit 1.

On|

affirma

reach of fiduciary duty and an accounting of same (fourth); and payment of legal fees

Il as reimbursement for all expenses advanced on defendant's behalf. Itis !W &H's

$
ts and other monies received as a result of his &isabillty claim until they temﬁinatr

or about November 7, 2012, the defendant filed his Verified Answer with eight

iveL defenses: culpable conduct by the ﬁlaintiffs (ﬁﬁst). accord and satisfaction (second),

failure

1215, (fourfh), inequitable conduct by plaintiff including claims for monies not earned or due

(fifth), ine

defendant

malpra icT in contract and tort, claiming that the plaintiff law firm engaged in work that fuas

unnecegsafy in view of Internal Revenue Service (IRS) regulations and failed to provide

nt

wit, thal de
to reco p

asserts th
resuited fi
and 2005

Defendant

malpra iot (seventh), and breach of fiduclary duty (eighth) (see id., exhibit 2). Aliditionally,

incorrect dTability insurance, benefits advice, ERISA advice, and tax advice of the plaintiff to

ate a cause of action (third), lack of proper retainer agreements under 22 NYCRR §
itable conduct by plaintiff which prevents an award of quantum meruit (sixth), legal

sserts counterclaims against W & H for breach of fiduciary duty and legal

broper tax advice, 1t is defendant’s contention that because defendant foll the

endant wrongfully paid taxes, from whlcﬁ he was exempt, defendant was onf able

portion of wrongfully paid taxes on his benefits (see /id.). Speciﬁcally, defe Iant

he hired plaintiff law firm to resolve both the medical issue and tax issue which
Verizon placing defendant on the old Bell Atlantic Plan instead of the VerlzJon P&an
D Plan (see Defendant’s Verified Answer, Plaintiff's OSC [MS 7], exhibit 2) |

ﬁcknowledges that plaintiff law ﬁrm did file admmistratlve appeals regarding Hxs LTD

Psge 9of 23
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Benefits,

* concemi

11, 2001,

rule which stated that Disability Benefits received as a result of the terrorist attack will not be
considerij income (Publication 3920) (sée id. § 82). It is defendant's contention that he

correct lI. According fo defendant, he and his wife Elisa were performing an Internet s

ND DUTARE CONSOLIDATED FOR DISPOSITION

but alleges that it failed to resoive the tax issue nor advised defendant concefning the

disabillty benefits taxes in March of 2008, and discovered that right after Sépterber
approximately four years prior to retaining plaintiff law firm, the IRS created 4 n

brought Phblication 3920 to W & H's attention and was informed by Michael S. Hiller (Hiiler) that

he would

tax ret rns or methods of obtaining refunds or statute of limitations (see id. | 87). DeandaTtA
alleges thpt due to Hiller's advice defendant ‘missed the deadline of April 15, 2009 for f‘lmg a

2002, 20

refund 'eIest for 2005. In December 2009, defendant filed several amended tax retuLnaf r

Hemand that Verizon issue revised 1099 forms, but was offered ho other advice on

, 2005, 2006, 2007, and 2008 (see id, 1 96), and received refunds from the IRS nd

New York| State for the years 2006, 2007, and 2008 (see id. §] 97). Defendant asserts that

IRS and miew York State did not issue refunds for 2002, 2004, and 2005 as the time erme o
4 receive sdch refunds had passed, since it was more than three years past the date wh$n the

original|retfum was filed (see id. 1 98). The gravamen of defendant's allegations is that had
' Hiller informed defendant of Publication 3820, there would have been no reason to endage in

the Iength;/ Adrpinistrative Appeal process for the purpose of recovering approximately ($72¢

more am

Additiotla! , due to W & H’s failure to inform defendant and his wife about the IRS rule| he

could h ‘v

to the defgndant, plaintiff law firm committed malpractice and breached its duty of care

nth in benefits, but rather the issue was régardlng taxable v non-taxable income.

received retroactive refunds for the years 2002, 2004, and 2005. Thus, acdordir g

Page 10 of 23
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N e DISCUSSION :
1. Motion Saquenoa 007 :

: ' ‘Lln upport of its OSC for summary judgment, plaintiff law firm submits the afﬂmlatlon of -
Benjamin B. Neschis, who asserts that if defendant complies with certain procedural

requm%m ts he is still within his rights to obtain a refund from the IRS with respect to ﬁaxes{ ‘ ti
paid In 2092, 2004, and 2005; a memorandum of law and 23 exhibits in support thereoi
includihg, copy of the pleadings, the retainer agreement, the deposition transcripts of Elis?

2

FershtLd J|defendant's wife, Karen Mary Wahle, plaintiff law firm's ERISA expert and Peter
Mertz, an attomey and Certified Public Accountant (CPA). In opposition, the defendan subvlnits

B -

an att":Ine affirmation, referencing twenty seven exhibits, and affidavits from defendart, Eliga

Fershtadt, |and Kenneth Votre, defendant’s tax expert, who opines that plaintiff faw firm

|
conduct whs unreasonable in that it failed to advise either defendant or his wife, who ﬂl?d ed

AT

jointly, of tY:e right to a refund and the time period during whlch that refund must be reqyest
| Sul

d the movant is entitled to judgment as a matter of law (see Alvarez v P

mary judgment is a drastic remedy that should be granted only if no triable issues of E
|

Y2d 320, 324 [1984], Andre v Pomeroy, 35 NY2d 361, 364 [1974]). The pa

. -
ver, “the burden shifts to the nonmoving party to produce evidentiary proof in

arm sufficient to establish the existence of material issues of fact that requlr(ia a tr+al

Page 110f23 : :
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for

New

oluion” (Giuffrida v Citibank Corp., 100 NY2d 72, 81]2003]; see also Zuckermar
49 NY2d 557, 562 [1980]).

v Chy of

en deciding a summary judgment motion, the Court's role is solely to deternjine i

. |
any trjablg issues of fact exist, not to determine the merits of any such issues (see Smman

R 1
Twentieth|Century-Fox Film Corp., 3 NY2d 395, 404 [1957]). The Court views the evlan

the li

reasonabl

NY2d p25{

ht n[:st favorable to the nonmoving party, and gives the nonmoving party the benefit

inferences that can be drawn from the evidence (see Negri v Stop & Shop, |Inc.,

judgment uihould be denied (see Rotuba Extruders, Inc. v Ceppos, 46 NY2d 223, 231 ['{973

. , tp strike defendant’s affirmative defenses and dismiss defendant's counterc!alms

Is recelved by defendant to date as a result of W & H's work, 2) W & H is erlmled

. |
ndant's LTD Benefits going forward from March 2011, 3) W & H is entitied q 113

recsived by or credited to defendant from the IRS and New York State taxinr

expenses pdvanced on defendant's behalf. Plaintiff asserts that defendant has refused and

lo refuse to remit any legal fees or reimburse expenses due in breach and violation of

defendant's case destroys the vitality of its claim to legal fees from defendaht

;Tscformance thereunder, the defendant's breach thereof, and resulting dama%'es'

Page 12 of 23
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626 [1985]). If there is any doubt as to the existence of a triable issue, 'sumrnary

r Agréement. In opposition, defendant contends, inter alia, that its legal maipmctlce

d plead breach of contract, the proponent must allege the existence of a contract, the

f all
65

p—J
by

' .
intiff law firm is seeking summary judgement on its first cause of action for bfeacﬁ of .

ltis
13
to

pf

in connection with his disability benefits, 4) W & H Is entitled to reimbursement for all

i
]
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(Second
2016};

itseff.

must

quoting Lbgum v Russo, 133 AD3d 638, 639 [2d Dept 2015)). '

seI N_evco Contr. Inc. v R.P. Brennan Gen. Contrs. & Bldrs., Inc., 139 AD3d 515 [1
]

: Harris v Seward Park Hous. Corp., 79 AD3d 425 [1st Dept 2010]; Rayhani v

Dept 2£1
, _ |
Muttiplany) Inc., 153 AD3d 865 [2d Dept 2017]). “[A] contract is to be construed in accdrdanne
with th

Trﬁes' intent, which is generally discemed from the four comers of the dooun&ent
0

nforced according to the plain meaning of its terms™ (Rayham, 153 AD3d at [*1,

elementshave all been met. Itis undisputed that W & H entered into a Retainer Agregme|

and that guch Agreement called for W & H to file an adminiatrative appeal on behalf of the

defendant. Specifically the Agreement states that defendant requested and W & H a ‘

“prepa
Benefi

Ie administrative appeal to the Companies to Increase the Reduced Benefit tp th

of the taxiwithholding and increase in the benefit term to at least age 65" (see Plaintiff's O

exhibit

three'

settle

month expiration, increaséd the benefits amount, and an offer to.enroll in the 2005 SP Pljr; it

rt
stccessful administrative appeals on behalf of defendant, which ultimately result

6){ Defendant also notes same in his Verified Answer (ses id., exhibit 2 ] 73,i 74).

Notwitl\stI:dlng defendant's assertion to the contrary, to be discussed In greater deta!‘ belaw,
the Co

nds that plaintff law firm performed Its obligations under the Contract as it Ir;de

is also unflisputed that defendant has already begun to receive his LTD Benefits, Neverth

Source Funding, LLC v Yellowstone Capital, LL.C, 144 AD3d 445, 445-446 [1§t Dept

sequently, ‘a written agreement that Is complete, clear and unambiguous oniits fgoo

Hgre, it is clear from reviewing the record that plaintiff has demonstrated that a;l thof

inja

erg with the Verizon insurance companies that extended his benefits past thé origingl 12

to

neluding withholding limitation, the full amount of the benefit ($11,111.00), elimination

ftook

defendpant has failed and continuously refuses to payW & H for its services or relmburbe W&H

for e

!
npes Incurred, in contravention of the.Retainer Agresment. Accordingly, W & '-I is

|
]

Page 13 of 23 . ;
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entitlec! to summafy Judgment on its causé of action for breach of contract.

countTlainis of malpractice and breach of fiduclary duty remain vital, plaintiff law firmwoul
e

preciu

In 5pbosition, defendant maintains that W & H's motion should be denied chaqse iths

dfrom collecting its legal fees. “An action for legal maipractice requires broof of three

be

eleméIts: (1) that the attorney was negligent; (2) that such negligence was a proximaté ca
of plai
101 AD3d 651, 651 [1st Dept 2012] [internal quotation marks and citations omitted]). To

sustain hl cause of action for legal malpractice, defendant must “establish that [W &H] fai

¢ssion and that the attomey's bréach of this duty proximately caused plaintiff 0

m & Taft LLP, 26 NY3d 40, 49 [2015}, quoting Dombrowski v Bulson, 19 NYFd K
350 [2012); see Brookwood Cos., Inc. v Alston & Bird LLP, 148 AD3d 662 [1st Dept 2017];

tiffls losses; and (3) proof of actual damages” (Global Bus. Inst. v Rivkin Radler|LL ’ '

e ordinary reasonable skill and knowledge commonly possessed by a member of the

7,

' orinadtion Is the proximate cause of a plaintiff's damages if "but for” the attorney's neg igenFe

‘the plaintiff would have succeeded on the merits of the underlying action™ (Brookwood Coi,

3d at 666, quoting AmBase Corp. v Davis Polk & Wardwell, 8 NYSd 428, 434

he failure to show proximate cause ‘mandates the dismissal of a legal malpfacti

rdless of whether the attorney Was negligent” (Wo Yee Hing Realty Com. v Ste
99 ADBd $8, 63 [1st Dept 2012], quoting Leder v Spiegel, 31 AD3d 266, 268 [1st Dept 2

case, he ¢r she must present evidence in admissible form establishing that the former Llie
|
unable to prove at least one of the above-cited essential elements (see Pedro v Walke}, 46

AD3d 784, 790 [2d Dept 2007]): Generally, expert testimony is required to establish that an

Page 14 of 23
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attomey lﬁréached the applicable standard of care (see Estate of Nevelson v Carro, Spanback,
Kaster & Luiffo, 259 AD2d 282, 284 [1st Dept 1888]), with the finder of fact deciding wpeter

there waq a deviation from such standard.

ThHe crux of defendant's counterclaim is that W & H failed to advise him on a particular

tax examption that would have allowed him to avoid income takation on his Benefits for the

years 2042, 2004, and 2005. However it is clear from looking at the Retainer Agreement, ds
this Cour{is required to do herein (see Pllewsky v Solymosy, 266 AD2d 83, 84-85 [1st|De
1999] [I'The Court of Appeals has observed that the basis of a claim for Ieg'él malpractice,
whethar ddvanced as a tort or contract cause of action, is the retainer agreement betu*een _
counsel and client’]), that defendant engaged W & H for the limited purpose of prepari‘m an

adminmﬂtive appeal of the adverse benefit determination by dafend'ant's insurer in or%aar for
the defgnéant to obtain the Full Benefit Package instead of the Reduced Benefit Pack%ge.

rneven admits as much in his counterclaims (see Defendant's Verified Ané , r Y ¥3
he Retainer Agreement makes no mention of W & H dispensing any tax adyice, and

t defendant's assertion, any reference to “taxes" in the Agreement are solel rela‘ed
ministrative appeal since defendant was seeking to receive the Full Benefits iclﬂ'

tle him to receive $11,111.00 monthly, not subject to taxation, Plaintiff law \i:
n

b increase defendant's Benefits, and a result of their work, defendant’s LTD

were Ingreased and extended from 12 months and approximately $81,200.00 to 11 yedrs aﬁd

his Court to find that W & H was retained to give tax advice or analysis with regartis to
ums (see Riverside S. Planning Corp. v CRP/Extell Riverside, L.P., 60 AD3d 61, 66
[1st l:;r EOOS] ["a written agreement that Is clear and unambiguous on its face must

ccording to the plain.meaning of its terms™]). Even assuming arguendo werp the

Page 15 of 23 é
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: "
i [

, ]

Court fo clonsider extrinsic evidence to the Agresment, subsequent writings confirm that the

scope pf NV & H's retention was limited to the administrative appeal. Specifically, th ' da i
~ after the parties entered into the Retainer Agreement, defendant and his wife respondkd »:;ﬂ

an email fhat stated in pertinent part as follows:

Thank you for meeting with us on November 11, 2005, and
forwarding your proposed Retainer Agreement on December 9,
2005. We would very much like to retain you to submit the
Administrative Appeal on our behalf (see Plaintiffs OSC, exhublt
10).

Additionally, emails exchanged betwsen the partlos in December 2005 centered arourd the
. admini&trative appeal (see Id)

Injaddition, defendant cannot establish that W& H falled to exercise the ordinary

reasonabie skill and knowledge commonly possessed by a member of the legal profe#sion In -
suppol o} its OSC plaintiff submits the deposition testimony of Karen Mary Whale, who is an ‘ '
expert |n ERISA law having practiced for over twenty years and been nationally recogriized las
superigr ip her field. Moreover, Ms. Whale was one of the attoneys who provided a defense to

the Ve Jn insurance companies during the course of the federal ERISA lawsuit. Her
testimony demonstrates that W & H's performance on defendant’s case did not fall below the
standard pf care (see Plaintiff's OSC, Whale Deposition Tr., exhibit 14). Specifically, when| -

asked how she would characterize the nature of W & H's work, she testified that it was

*excelient as W & H avoided summary judgment pushing the case to trial, which forced the

defendanis into a position of having to settle the matter (see id. pgs. 33-34). Moreoves,

testified that W & H “vigorously argued the positions that were there,” and that Mr. Hiller himself h

met the standard of good practice during the course of the litigation since he “prosecuted his
client's cdse with more rigor and more expertise and professionalism than often | would have

encounteted"” (see id: pg. 34 line 25, pg. 41, pg.-42 lines 4-7). Additionally, inregardstotax- -~ - - e

Page 18 of 23
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issues, Ms. Whale testified that in all her years of practice, she had never heard of the Victms
of Ten(ori sm-Tax Relief Act (Tax Publication 3920) prior to the itigation, and that said Act ig not |
a part pf ERISA benefits law and litigation (soe id. pg. 33). o
,Defendant has also not presented an evidentiary showing that 'but for' W& H"s

negligénge, he would have been successful on his underlying claim, to wit, be would hp

received p tax refund from the IRS pursuant to Publication 3920 for the tax years 2002,_20(#4:, | |

and 2004 The assertion that he has incurred monetary damages as a result of W & H's

incorrect pdvice to wait on filing the tax refunds for those years until after the deadline|had

passaI, I nothing more than speculatwe and Insufficient to demonstrate “actual and :
i

ascertainpble damages” required to sustain a legal malpractice claim (Gallet, DMyerc? Berkay,

1

LLP, 1#1{AD3d at 406). | |
in{reviewing defendant's malpréctiée defense in its entirety, it appears to the c!rurt that

ehse seems crafted to avoid his obligation to pay his attorney fees for work pdrformed

alf, and may even be a violation of Part 130 of the Rules of the Chisf Adminfistrafor,

ponduct (see 22 NYCRR § 130-1.1[c][1}-[3]; Tavella v Tavella, 25 AD3d 523,524 [1st e

1. However, the 00urt notes that sanctions were not requested by the p!airftlff law
his Court declines to sua sponte impose sanctions whereas here the defend{ant he s
reasonable opportunity to be heard” (see 22 NYCRR § 130-1.1[d]; Hester v Hester,
121 AD3¢ 645, 646 [2d Dept 2014)). |
Frther, the Court ﬂnds‘that defend,ant‘s counterclaims for breach of contract and
‘ of fiduciary duty must be dismissed as well since they arise from the séme facts as;the

abréctioe cause of action, do not allege distinct damages, and are thus duplicative pf

I'malpractice cause of action (see Palmeri v Willkie Far & Gallagher LLP, 15; AD#d .

i
!
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3102

against pl

Lioyd iiden and psychiatrist, Dr. Edward M. Stephens defendant submits, infer alia, a

affirmatio
dated
4 Stephens

Micha I-ﬁller. a memorandum of law; and 27 exhibits which include, inter alfa, a copy %ﬂh?
pleadings] the retainer agreement, documentation from the ERISA litigation, disoovery’

457 [1st Liapt 2017]; Kvetnaya v Tyio, 49 ADS;I 608 [2d Dept 2008]; Danlels v Lebit, 299 Ay2d
l Dept 2002]). Lastly, the Court has reviewed the remaining affirmative defensef anqﬂ
finds ther) to be without merit.
I, Motion Sequence 005
‘ A.|Defendant’s Motion for a Protective Order !
In pupport of his motion for a protective order, pursuant to CPLR §§ 3101 and 41 03,

intiffs Subpoenas Ad Testificandum for a deposition of defendant’s psychol' ist] Dr.

by counsel Andrew Bluestons;-a copy of this Court's Order In motion sequey ?02,
ber 7, 2013 and entered on October 11, 2013; and affidavits from Dr. Gildeljh ani[)r.

Plaintiff files in opposition via cross-motion and submits an affirmation by odf:un
1

conferange orders and emall correspondence betwean counsel. Defendant submits a replyl

nan Order dated October 7, 2013 and entered on October 11, 2013, this Court granted

defend

- psychological and psychiatric records (see Defendant’s Notice of Motion, exhibit C). 1 80

finding,
psycho

was. mjl
allege any

mental o:rhysica! condition at issue in his counterclaims. Plaintiff did not appeal that gdecision

and itiqt

's motion for a protective order against the production of defendant's entire

s Court noted that plalntiff failed to make the requisite showing that defendailt’s 1'

; !
ical and medical condition was in controversy such that the production of sair rec*vr,ds

al and necessary (see /d.). Moreover, this Court found that defendant does'not
: ]
psychological injury as a result of the alleged malpractice thus he has not p his

e law of the case. However, plaintiff at that time was not in possession of a jetter

sent by D

Page 18 of 23
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18). The
mental st|
especiall
lssued 5
Accordin
these

te, but rather discusses the tax issues which are the subject of this lawsuit gLnd -

bpoenas Ad Testificandum for Drs, Giiden and Stephens to appear at a de,

defendant's counterciaims. Thus, upon leaming of this letter's existenoe,zI:

icians as witnesses at rial, then he wil withdraw these subpoenas. However,

defendarg has refused, thus necessitating plaintiff to seek to depose these doctors abput

non-mad

Court prqviously ordered to be produced to the plaintiff.

the'pros

and necdssary’ is left to the sound discretion of the lower courts. . .The test is one of ysefuiness

“‘material

disclosiide ... of any facts bearing on the controversy™ (Matter of Steam Pipe Explosicin at
]

St & Le

Co,, 21 WY2d 403, 406 [1968]). i

and relspn" (Andon v 302-304 Mott St. Assoc., 94 NY2d 740, 746 [2000]). “The wo

Notwithstanding the previous Order of this Court preventing the disclosure of

| information contained in letters sent to the IRS concemning tax returns that thi

*¢PLR 3101 (a) entitles parties to 'full disclosure of all matter material and neﬁ ssary in

ution or defense of an action, regardiess of the burden of proof.' What is ‘material

ington Ave., 127 AD3d 554, 555 [1st Dept 2015)), quoting Allen v meall—cplllan
t

defend

prote

t's records (motion sequence 002), the Court ﬁn&s that defendant’s motion for a

order herein must be denied. Given the nature of the letter to the IRS and the

discus:

additi

4 |
Steam Hipe Explosion at 41st St. & Lexington Ave., 127 AD3d at 555), the Court beli#ves
i

- deposi

o the public policy which favors a liberal interpretation of CPLR 3101 (see Matterof
that a

substance of this letter is not limited to information regarding defendant's ph}eica and

it
to Hiller, he has suggested to the defendant that if defendant is not going 'tc}i b?};ing .
. I

and necessafy,' as used in CPLR 3101(a) are ‘to be interpreted liberally to quirF
fst

Pub.

n of tax issues, paramount to the complaint as well as defense to the countarclai]'ns, in

Page 23 of 28
v .

p
rot
!
i

n of Drs. Gilden and Stephens is “material and necessary.” Howaver, the d?posirlon s P

|
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- remain

limited to the issues raised by the physicians’ letters in their correspondence to the IRS and

defendr]s tax returns produced by Court order. The Court has considered defendanf's
n

arguments and finds them unavailing.

B.]W & H's Cross-Motion

A preliminary Injunction is a drastic remedy which should not be granted unlessjthe

eqtablishes a “clear right” to equitable relief (see City of New York v 330 Cont. LLC,

omitted]:

[1stD pt 981]). To establish entitlement to a preliminary injunction, the movant must

and (3

234 [1st Dept 2009); Blueberries Gourmet v Aris Realty Corp., 255 AD2d ,.3§o '
hts

also Residential Bd. of Mgrs. of Columbia Condominium v Aldan, 178 AITd 12

the

60

Next

court {see{Gilliland v Acquafredda Enters., LLC, 92 AD3d 19, 24 [1st Dept 2011]). Furr,

movant must show that the claimed injury is more than just a mere possibility and, in fact, is

imminent, ;not remote or speculative, and likely to occur absent a prelimiriary Injunction !(sae

eam Heat, Inc., 216 AD2d 440 [2d Dept 1995]).

Golden v

Page200f23
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2015, |and taken with the plaintiffs motion for summary judgement, this Court finds that plaintiff
law firm dpes not meet the standard necessary for a preliminary injunction (see Court !}ansgiptr
dated Noyember 18, 2015). Notwithstanding that this Court granted W & H's summary

judgment

ifrepa;ablb injury absent the granting of an injunction. While W & H claims that defendant is -

required

monetgry

Afler a review of the record, as well as oral argument before this Court on Novgmber 18,

dissipgtlnl his LTD Benefits, the Court finds this claim too speculative to sustain the byrden .

damages capable of compensation (see Louis Lasky Mem. & Dental Clr. LLC v

‘West 38°LLC, 84 AD3d 528, 528 [1st Dept 2011]; J.O.M. Corp. v Department of Heallh, 13

AD2d (15

, 154 [1st Dept 1991)). Grantin'g an injunction to prevent ihe dissipation of

motion on its first cause of action above, the plaintiff law firm still falls to deronstrate

r granting injunctive relief (see e.g. Golden, 216 AD2d 442), and anyways i ol\;Ls

3

defendan('s LTD Benefits, making it judgment proof, is incidental to and in aid of the monetary

relief

injunctionf merely to preserve a fund for eventual execqtion of judgment in suits for m‘rey

damages

[2000] . The Court has considered W & H's arguments, including its reliance on cased Ma

Lien, 198

and finds

entirety.

H seeks, and fiies in the face of the long-settled proscription against preliminary

(see generally Credit Agricole Indosuez v Rosslyskiy Kredit Bank, 4 NY2d §41

them unavalling.

Ad to the remaining parts of the cross-motion, the Court finds that it is granted in its

fo the extent that plaintiff law firm st:ll seeks to depose defendant's wife, non-part]

AD2d 186 [1st Dept 1993} and Pando v Femandez.' 124 AD2d 495 [1st Dept| 1988,

4

%

witness Elisa Fershtadt it is entitied to do so and tha Court sees no legal authority which would

preven hfr from appsaring. Moreover, contrary to defendant’s assertion, plaintiff law ‘irm B

entitled td

circumstances, priority of examination belongs to the defendant (see Bucc/ v Lydon, 1

Page 21 of 23
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520 [1L1
served

Dept-1986] [intemal quotation marks omitted]). However. such priority lies If nodce is

hin the time to answer otherwise, priority belongs to the party who first semps a

_notice of xamination (see id.; Church & Dwight Co. v UDDO & Assoc., 159 AD2d 27d [ stlDept

1990)
"W&H

Lastly, plgintiff law firm's request for an extension of the time to complete non-party deposlTons
by sixty dpys is granted. '

o

and 3103 against plaintiff's Subpoenas Ad Testificandum for a deposition of defendant's

psychglo

is depi d, jand plaintiff's subpoenaed deposition is granted but limited to the issues raiajfd by
the physidans in their correspondence to the IRS; and it is further,

injunction,|pursuant to CPLR 6301, directing defendant to set aside the funds necessary sa\isfy

the ulti

no later thgn 60 days from the date of entry of this Order, if plaintiff law firm still seeks q;am _
and it if fugther, _ !

O

deposifion rs granted, and plaintiff shall have such priority pursuant to CPLR 3106(a); a#d it L :

further,

Ageordingly, it is hereby
L

ORDERED that the portion of plaintiff's cross-motion which seeks a preliminary

ORDERED that the portion of plaintiff's cross-motion which sought to compel thia
|
depositionjof Elisa Fershtadt is granted, and the deposition of Mrs. Fershtadt shall take|plaT
e

ere, W & H noticed defendant’s deposition prior to defendant noticing a depgsition for
ceordingly, pursuant to CPLR 3106(a), W & H is entitled to priority of depos Ion

CONCLUSION

—

ERED that defendant's motion for a protective order, pursuant to CPLR §jr310

st, Dr, Lloyd Gilden and psychiatrist, Dr. Edward M. Stephens (motion sequq'noe 0D05)

judgement in this case is denied; and it is further,

l
ERED that the portion of plaintiff's cross-motion which sought to conflrm priority|of

i
g
1
|
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complete

OFDERED that the portion of plaintiff's cross-motion which sought to extend

days fron] the date of entry of this Order. and lt is further,

judgene

defendan{'s affirmative defenses; and (3) dismisslng the defendant's counterclaims is ¢rantbd

and t

hereby| digmissed in their entlrety and itis further,

Notice

accard

ngl.

’ This constitutes the Decision and Order of the Court.

Dated;

OIJ!DERED that plaintiff's motion (motion sequence 007) seeking: (i) summary |
on it First Cause of Action for breach of the retainer agreement; (2) to striké the

rmative defenses and counterclaims asserted in defendant's Verified MW ar7

of Entry upon the defendant and the Clerk of the Court who shall enter judgmenr

te tire o

non-party deposmons Is granted, and such depositions shall be completed wjthin

i
4

|

| T§%

et "FILEB= [ >

Q> UDM—A&

0Ct 26 201,

PAUL WOOTEN J.5.C.

Check one: [ 1FINAL DISPOSITION B NON-FINAL DISPOSITION
Check if appropriate: : [] DONOTPOST [} REFERENCE

Page 23 of 23

Sup}eme Court Rj cords OnLine Library - page 30 of 33

ORDERED that counsel for plaintiff law firm is directed to serve a copy of this rderjwlth

Page 28( 28

Printed: 1022612037



