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: HQN. PAUL WOOTEN PART 7 I 
Justice -

HILLER, P.C., 
·Plaintiff, 

SEQ. NO. 

I 

DOV E SHTADT, 
Defendant. 

NoUce on/ Order to Show cau•1-Amdavlt8-f!Ch'"\;. E .... ·----i--
davlts - Exhibits (Memo)._. ___ --. r ___ _ 

davits (Reply Memo} Qkl 2 6. P\1 _.....__+---.._ 

Croas 

n Sequence numbers 005 aid 007 •.re cont · 1 

I 

n Is actJon, the law firm of Weiss & Hlller,P.C. &Hor plaintiff law firm), see s I al 

fees an mbursement for expenses ·advanced from Do l 
former lie t. W&H represented defendant for multiple ye rs, pursuant to a retainer ag em~~ 
for the cutlon of defendant's clalnt1 for long-term dis billy benelllll. This repreMn ~ 

e appeals, an Employee Retirement Income ecurity Act of 1974 (ERISA) I 
. . . 1 

lated to a summary judgment motlon1 negotla ons with opposing counsel, l 
I 

. i 

nd the successful results obtained for defends wherein his long-term di~illty 

Benefits) were Increased (see Verified Com lalnt 1( 62). Plaintiff law firm'• 
I 

erts causes of actJon for breach of the retain r agreement, an affirmative \ 
. I 

· d acting defendant to pay plaintiff future damag s based upon its contingency! fee or 

's uture receipt of disability ·payments, and an a 
. \ 

ntfng based upon defend\t's 

' 
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ach of a fiduciary duty. Plaintiff law finn also pleads alternative claims soun~ing n 
. I. 

ment and quantum meruit. In his Answer, defendant asserts counterclal~ for 

fiduciary duty and legal malpractice. 

Pl. ntiff law firm asserts that It successfully prosecuted defendants claims for L to 
a as a result of W&H's work and efforts, defendanfs LTD Benefits, which 

lnated by his disability insurer after just 12 moriths In August 20061 have n 

contln d o date, and are seheduled to continue until defendant reaches the age of 65 In 
! 

· additlo , & H asserts that as a result of W&H's work and ~orts, defendant's monthlyj L 

Benefi h e been Increased to nearly twice the monthly amount he received Initially, 

LTD B n ts are now tax free. Thus, Instead of receiving just $81,200.001 defendant 
. . . 

ultimflt ly ecelve In excess of $1.4 Million In LTD Benefits, in monthly Installment$, u he 

reache . age of 65. i 
n otion sequence 005, defendant moves pursuant to CPLR §§ 3101and310~ for 

protec e rder a~alnst plaintiffs Subpoenas Ad Testifica11dum for a deposition of deferda 

t, Dr. Uoyd Gilden and psychiatrist, Dr. Edward M. Stephens (SH Defendm1t's 

otion, exhibits D and E). Plaintiff law firm opposes defendant's motion for a! 
. . I . 

rder and cross-moves, inter alia, for. (1) a preliminary Injunction, pursuant t~ CP R 
I 

i~g defendant to set aside the funds neces&ary to satisfy the ultimate judge~ent in 

an ongoing basis; (2) compelHng the dapOaltion of non-party lA4tnesa E11a11 . 

n a date certain; (3) extending the time for plaintiff to complete non--party dislco 

. i 
n otlon sequence 007, plaintiff law finn moves by OrdertQ Show Cause (OS~ 

a Order: (1) granting plaintiff law firm summary judgement on its first cause or. acti 

h f the retain.er agreement;_ (2). str:tklng the defendant's affirmative defenses; ~) 
. I 

e defendant's counterclaims. Such motion is Interrelated to the plaintiff's tton 
Page 2of23 
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I 
I 

motion for preliminary Injunction. Defendant Is In opposition to the summary Judgem~t 
.motion 

oftha 

2005, 

' 

I 
BACKGROUND I 

In 001, w_ & H was established as a professional CC?rporation organized un~r ~ I 
tat of New York with offices at 600 Madison Avenue, New Yorki· New Yodt1~2. 
& H was a general practl~ law firm; predominanUy handling sophisticated m ers 

. . 

mplex legal problems, specializing In Business, Commercial and litigation, \ 

, Business and Corporate matters, Construction, Employment Law and bad f h 

denial f d ability Insurance benefits (see W & H's motion [MS 7]. exhibits 3 and 4). 

ndant was employed as an engineer for the Veriz~n Communications Co 

d Its various predecessors, Including Bell Atlantic Communications Co 

), since 1982. On September 11, 2001, defendant was working on the 1 aui loo of 

rade Center (WTC) Tower 2 when It was struck by United Alr1ines Flight 17 and 

explod e was trapped and narrowly avoided ~eath by running out of the building a d I 

debrli, . ncl ding airplane part11 and human bodies, At the time of the September 11, 2op1 
WTC a , defendant was covered by the Bell Atlantic Long Term Disability Plan for 

Manag rial Employees (Bell Atlantic Plan). The Bell Atlantic Plan provided, in past that 

ad disabllity benefits in the amount of fifty per cent (60%) of his pr&<llsablll 

Hy taxable and subject to an annual maximum celling of four hundred twenty 

liars ($ 420,000.00).1 Both of defendanfs short tenn disability (STD) and L to 
ans were first administered by Unum Provident Corporation and then after J~ly 1 

i 
2006, b M tropolitan Life Insurance Company (Metlife) (collectively, Verizon insurance I 

required a any benefit payments would be. taxable as income. However, in 2004, he filed for an wa 
granted ho term disabDity payments and received those benefits until they expired in July 29, 2 5 a 

1 Defendant had both short and long term disability Insurance coverage plans and~· sch 

thereto , d endant's short term disability Insurance coverage la not at issue. · 
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In 001, Veriz~n offered Its employees an option to transferfrom the Bell AUan* Pl n 

· to wha w s called the Verizon Transfer Plan option plan. Defendant did not receive t 

nsfer Plan option notice to transfer LTD plans and hence, his LTD insuran 

malned unchanged under the Bell Atlantic Plan. 

n r about 2002, defendant claimed to have PostM Traumatic Stress Disorder {P SD • 

and in mid 2004, he was diagnosed with dementia from his experiences at 

on September 11, 2001. On or about August 2, 2004 defendant began re 

STD In Ur'. nee benefits which expired on July 29, 2005. Also in 2004, Verizon offered I 

a new employee benefit plan under the provisions of ERISA (2004 SPD L 

PO LTD plan provided for benefits that are non-taxable and subject to a $8, 33. · 

monthl m imum. It also contained a provision which stated th~ the Verizon emplo1s . o 

were the option to be transferred to this new plan, but who did not avail themseites 

1 nsfer Option, would continue ta have whatever benefit levels ~o which they rre 
et orth In the Bell Atlantic Plan. Defendant did not enroll In the 2004 SPD LTD . ! 

Ian, as the offer to join was never communicated to him. , 
. I 

n ctober 2004, defendant received an email from Verizon stating that he was ·~111 

un er the Bell Atlantic Plan, and that he was now f9C1Ulred to enroll under a n 

e 05 SPD LTD plan. Defendant enrolled under the 2005 SPD LTD plan and 

benefit ptl n level of 86.6% of his pr&-dlsabfllty earnings, and that his benefits would n 

taxable U der that option in the 2005 LTD plan, the maximum allowable monthly taxM119 

a 

benefit s $11, 111.00 per month until he reached the age of es (Full Benefit Plan). In ~·1e r 
I 

ant, in October 22, 2004, Verizon disability insurance companies confirmed\ that he 
I' 

In the 2005 SPD ~TO.full Benefit Plan and began taking premiums from hit on 

I 
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i 
n anuary 2005, defendant began a dispute wit~ Verizon over which plan woul app y .to 

l 
defend t transition insurance coverage from STD, e~lring on July 29, 2005, to LTD ~ 

lnsura Ian payments commencing in August 2005. ~n a letter dated July 14, 2005, J 
defend nt s Informed by Unum that while his request ror L TO Benefits had been IPWoV I. 

he wo ot receive his L TO Benefits according to ~Is ~enefits Selection Level In the ~05 . · . 

. ~PD P n 86.6% of his pr&-dlsablllty earnings, with the '11, 111.00 monthly cap), but ~er he 
! 

ceive benefits under a "Legacy Plan." The "~egacy Plan • Is the ·payment of' 50 of 
: I 

his pre is billty earnings, fully taxable and subject to a $420,000.00 annual limit as setjfo in 
. : I I 

the Be A ntlc Plan. Defendant stiff claimed that after ~uly 29, 2005, he should receiv+ the 

2005 PD LTD Full Benefit Plan. · ! . I . 
• ' I 

ugust 3, 2005, defendant receive_d a letter '"*'1 Verizon stating that he was ~I 
• I 

e from their STD plan, expiring on July 29, 2oop to their LTD plan commencln~ in 
. ! i 

Aug 5. Nevertheless, defendanfs employment with Verizon was terminated ontgu 

1, 200 . I August 2005, the Verizon ;nsurance com~es began paying defenda'.l_t a du 
• I 

to six thouSflnd five hundred twenty five dollarsl($6,529.00) a month, subjecti 

Income taxation and Indicated that the payn!lents were limited to a period t 
. I 

t 

(Reduced Benefit Plan). Verizon's ratlonalej for tenninating the defendanf L 

July 2006 was based upon a provision in the 12004 SPD LTD plan, even tho gh i 
as never enrolled in the 2004 SPD LTD plan~ As a result of the above, defi nda 

1 • i 
I I 

sough to ire an attorney to address his concerns, ' 1 
. . i 

ovember 11, 2005, the parties met and on or about Decei:nber 9, 20Q5, thel 

tal~ed W&H to Mprepare an administrative a~peal to the Companies to lnciase e 
; . i 

nefit to the Full Benefit, including withholding limitation, the full amount of tf1e . : 

bene , 111.00), elimination of the tax withholding a~ increase In the benefit term io at 
I l 

. • W & H would be paid "thlrty~three and on~thlrd (33.3%) of all sums reco~ere in 
I ' ! : 
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I : 
\ ., I 

the Reduced Benefit [Plan),. including any p+ or futlJre benefits In excen the 
. . I ~ 

nefit Plan, money saved on taxes previous~ withheld or any future tax 

future benefit payments beyond the future 1~ month period, attorney ~es rtnd . f I 
rnages1 whether recovered by means of the dmlnlstrattve appeal, sul~ 

otherwi e (see Plaintiff's osc [MS 7], exhibit 6). The 

defend n shall pay for services performed and out-of cket expenses when Incurred (see id.). 

uant to the retainer agreement, Immediate!~ thereafter W & H began to en'age. the 

In urance companies to pay defendant the Full panerJt Packat;Je and extend th~ 
; . I . 

packag yond the twelfth (12111
) month termination da~. Notwithstanding W&H's efff• or 

st 2008, the Verizon insurance companies ttntnated all L TO benefits to cierend nt, 

e reduced payments package that defendan~ contested. j 
. i 

nor about September 11, 2006, plaintiff law t1rrf1 filed the First Admlnisiratlve 

lalm against Verizon and MetLife requesting ~e Full Benefits Plan package for 
l 

defend nt. Also in September 2006, MetLife became , Administrator of all of Verizo s L D· 

plans. n ptember 18, 2ooe, MetLife denied defend~r the Full Benefit ~Ian packag , 

r, etlife granted an increase of defendant's LT~ to $ 8,333.00 a month. Metl.Ve 
I . . 

ed hat the defendant - covered by the 2004 re plan and wrote the 1. TD Bre ii 

ed y taking 50% of you basic monthly salary of ~I 20,058.23, or the maxl~um ~TO . 

ent of $8333.00 {sic) the lesser of the two, r~sultlng in a maximum monthlylben flt 
! I . 

$833~.oo, fully taxable (see Plaintiffs OSC ~S 7J. exhibit 1ft26·31; exhlbft 12 

e plaintiff law firm had &e°'1red the Increased ieenefit Plan package In the 
i 

LTD benefit payments through the Septemt>tf 181 2006 First Administrative! 

peal decision, It was far short of the 2004 S~D LTD Full Benefit's Plan to ;i1~ 

It h~ was entitled, partlcul.arly the portion tha~ terminated all the LTD bene4in 

and that the benefits would be non-taxable. I For the following twelve mo 
I 
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I 

: 
I 

I 
received the increased Benefit Plan packag~ and Verizon still planned to tefiin te 

ndant's L TO benefits In August 2006. On or about November 16, 2006, plal~ t 
i 

Second Administrative Appeal seeking to gain ~e Full Benefit Plan packate.a 
i 

. . I 
t e termination of the LTD insurance payments. In January 2007, Verizon de1ied t~ 

mlnlstratlve Appeal and continued to pay defendant lesser benefits than he ~r 
I 

tiUed to receive. From approximately January 2007 to April 20071 W & H rmiP 
al. On or about April .27, 2007, W & H filed the Third Administrative Ap~I of he 

7 decision. According to W & H, nellher Verizon "'"' Melllle responded to ~ lrd 

tlve Appeal within the time. allotted under the ERISA regulations. I 
a result of the foregoing, on or about August 1, 2007, W· & H filed an action ~ b half 

. l 
nt against Verizon, Unum and MetLife In the United states District Court, So~he 

District of ew York entitled Fershtadt v Verizon Communication Inc., 07 Clv 6963. Th. 
l 

compl int 1led four causes of action and sought, Inter alia, an Order directing Verizon, te 
Unum nd or MetLife to provide coverage to defendant under the 20o5. SPOi directing t~e 

. I 
parties to ake payments of all back benefits from July 30, 2005 at the full beneftts lev,t, a 

I 

contin e t do so for as long as defendant continues to suffer from his disabling mness+s an~ 
condlti ns; providing de novo review of Verlzon's decisions In order to restore the LTD ~ult I 

package to defendant; and $500,000.00 in damages for bad faith breach o} \ 

I W & H's OSC [MS 7]. exhibit 15). Six days after the commencement of the 
I 

Ve · on Increased defendant's LTD benefit payments retroactively and prospectfvely 
' ! 

from$ 133 .00 a montti to $101029.00 a month, returned the defendant to this premium! 
i 

. calcu tlon nd granted Interest on all the previous monies withheld, but still denied the ! 
. I I 

defen ant e Full Ber,efrt Plan package that he sought Inasmuch as Verizon and MetLJf\, i 
. I I 

report defendant's LTD Benefits as fully taxable (see W & H Complaint 1141>· . 
ant wanted to receive more non-taxable LTD Benefits, W & H continued to I 

\ 
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. I 
the abolle ERJSA lawsuit. During the course of said lawauil, W & ti ou41y 

argued to e Court that the determination of defendant's benefits was subject to de n4'o 

review, a well as defeated a motion for summary judgment breught on behalf of Ve~n (s 

Id. W , ). Shortly after the .Court directed that the parties proceed to trial, Verizon \nltla 
i 

seWem n discussions with W & H. According to W & H, it advised defendant to file end 

tax with the IRS to obtain tax refunds on the LTD Benefits received by defend 

perly taxable (see id. t 47). In or about March 2010,. the Court appointed 

facilitate said discussions (see Id. '49). During the course of mediation, a o 

o , MetLife, and Unum indicated that defendant had not reported any LTD Be fits o 

a taxable (see id. 1( 51 ). During settlement conferenoe calls, the ·mediator req est 

o regarding defendanfs ac;countant, the dates on which defendant filed ame ed 
I 

requested refunds, and whether defendant had reoeived tax refunds (see /cf. ~ 5 ). 

rts thil I requested such lnfarmatlan from the defendant but that -1 refll 

a ed that defendant had started to receive refunds from the IRS and New Yo 

rltles (see id. 1"J 54, 56). Defendant's refusal to provide any Information co ce ng 
I 

. I 
the am un of refunds he received, when he reoelved them, or the name of his accoun nt 

alleg y I to the deterioration of the attorney-client relationship (see Id. 1( 58). Acco Ing 

on or .a u August 20, 201 O, W & H moved for leave to withdraw as counsel for defend nt. ~n 

or abo t M rch 2011, defendant settled the ERISA lawiult with Verizon, choosing to sta in e 
j 

Ian and receive a lump sum payment, rather than switch into the 2005 SPD !Plan 
I 

erizon. 1· 

. I 
n ay 251 2011, after defendant refuse~ to pay W&H Its duly demanded legal ~s, 

. ' 
d refused to disclose various LTD benefits made "to him from Veriz~n, W & r fl 

:>mplainl In its Complaint, W & H asserts that.it is entitled to 113 of all moni1s 
I 
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y defendant for his LTD Benefits from March 2011 to date as a result of W H's 

II as reimbursement for all expenses advanced on defendant's beh,alf. It is W & H's 
i 

conte o that defendant breached the Retainer Agreement (first cause of action). M~reo 

W & Has erts causes of action for unjust enrichment (second); a declaration that W &\H Is 

entitle to celve, and a mandatory Injunction directing defendant to pay 113 of all de nda 8 

ts and other monies received as a result of hie disability claim until they 

ch of fiduciary duty and an accounting of same (fourth); and payment of I 

meruit (fifth) (see Plaintiff's OSC [MS 7), exhibit 1]). 

or about November 7, 2012, the defendant filed hls Verified Answer with eig t 

~fenses: culpable conduct by the plaintiffs (first), accord and satisfaction 

I 

ate a cause of action (third), lack of proper retainer agreements under 22 N CR f 

1215: {~ u ), Inequitable conduct by ~laintlff Including claims for monies not earned or ~ue 
ltable conduct by plaintiff which prevents an award of quantum meruit (sixt 

. 
(seventh), and breach of fiduciary duty (eighth) (see Id., exhibit 2). Additio lly, 

sserts counterclaims against W & H for breach of fiduciary duty and legal 
I 

:::::~:~=~~:~==~ + 
lncorre d ablllty Insurance, t>eneftts advice, ERIS~ adVice, and tax advice of the plal ff tol 

wit, th ~e endant wrongfully paid taxes, from which he was exempt, defendant was on: abt 
to reco p portion of wrongfully pald taxes on his benefits (see Id.). Specifically, defe~ant 

asserts th he hired plaintiff law flnn to resolve both. the medical Issue and tax Issue which I 
resu f Verizon placlng defendant on the old Bell Atlantic Plan Instead of the Vet" tn 

D Plan (see Defendant's Verified Answer, Plaintiff's OSC [MS 71. exhibit 2).j 
I 

cknowledges that ptalntiff law firm did fife administrative appeals regarding ~is L 
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ut ~lieges that it failed to resolve the tax issue nor advised defendant conce 

correct la . According to defendant, he and his wife Elisa were performing an lnteme s 

· conce . i disability benefits ta)ces in March of 2009, and discovered that right after 4pte 
11, 20 1, approximately four years prior to retaining plaintiff law firm, the IRS cre~d + n 

stated that Disability Benefits r~lved as a result of the terrorist attack ·will ~ot 
' 

income (PubllCatlon 3920) (see id; 1f 82). It Is defendanrs contention that ~e 
! 

blication 3920 to W & H's attention and was informed by Michael S. Hiller (filille that 

emand th.at Verizon issue revised 1099 forms, but was offered no other ad~ce o 

tax ret m . or methods of obtaining refund~ or statute of limitations (see_ Id. t 87). De~nda 
alleges th due to Hiller's advice defendant ·missed the deadline of Aprll 15, 2009 for ~ing 

uast for 2005. In Dece~ber 2009, defendant filed several amended tax retu~ i r 

2002, O 1 2005, 2006, 2007, and 2008 (see id. t 96), and received refunds from the IRS 

Hiller l 

State for the years 20®, 2007, and 2008 (see /d.1f 97). Defendant asserts at 

ew York State did not Issue refunds for 2002, 2004, and 2005 as the time~ me 

refunds had passed, since It was more than three years past the date wh~n th 

um was filed (see id. 11 98). The gravamen of defendant's allegations Is tha~ had 
1 

ed .defendant of Publication 3920, there would have been no reason to en+ge n 

Administrative Appeal process for the purpose of recovering approximately $7 

more a m nth In benefits, but rather the Issue was regarding taxable v non-taxable In ma. 

Additio al , due to W & H's failure to inform defendant and his wife about the IRS rule he 

could h v received retroactive refunds for the years 2002, 2004, and 2005. Thus, acfrdi. g 

to the t ndant, plaintiff law firm committed malpractice and breached Its duty of care~ 
. I 
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'I DISCUSSION 

otlon Sequence 007 
' 

upport of Its OSC for summary judgment, plaintiff law firm submits the atru1at10 

• Neschis, who asserts that If defendant complies with certain procedural I 
. i 

! 

ts .he is still within his rights to obtain a refund from the IRS with respect to fpe 
! 

2, 2004, and 2005; a memorandum of law and 23 exhibits In support thereo~, 

copy of the pleadings, the retainer agreement, the deposition transcripts of Elis 

t, defendant's wlfe1 KE!ren Mary Wahle, plaintiff law firm's ERISA expert and P er 

omey and Certified Public Accountant {CPA). In opposition, the defendan sub 

e affirmation, ~eferenclng twenty seven exhibtts, and affidavits from defenda , er a 

Fers dt1 and Kenneth Votre, defendanfs tax expert, who opines that plaintiff law firm 
. . .1 
s unreasonable In that It failed to advise either defendant or his wife, who fi1d 
e right to a refund and the time period during which that refund must be req est 

mary Judgment Is a drastic remedy that should be granted only if no triable 

d the movant is entiUed to judgment as a matter of law (see Alvarez v P,m!ll1u:.r.r 

Hosp., Y2d 320, 324 [1984]; Andre v Pomeroy, 35 NY2d 361i 364 [1974]). The pa 

moving for summary judgment must make I prima facie Showing Of entitlement to judg 

a matte o law, tendering sufflCient evidence in admissible form demonstrating the a 

materla ls ues of fact (see Wlnegrad v New Yorlc Univ. Med. Ctt., 64 NY2d 851, 853 (1 85); 

I/stein, ~5 AD3d 184, 185-186 [1st Dept 2006D. The failure to make such 

ulres denial of the motion, regardless of the sufficiency of the opposing pa 

A I Indus., /no., 10 NY3d 733, 735 [2008D. Once a prima facle showing has-~en 
. I 

ver, "the burden shifts to the nonmovlng party to produce evldentlary proof l'1 
. . i 

admlssl le arm sufficient to establish the existence of material issues of fact that requlrit a t al 
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' 
; 

i 

for ori' (G/utrrlda v Citibsnlc Colp., 100 NY2d 72, 81(2003); .... also~ • of 
, I 

49 NY2d 557, 562 (1980)). ! 
i 

en deciding a summary judgment motion, the Court's· role Is solely to dete,,,,ine i 
i 

any abl issues of fact exist, not to determine the merits of any such Issues (see S11lttJan 
. i 

Twen ieth Century-Fox FHm Corp., 3 NY2d 395, 404 [1957)). The Court views the evlctn 

the Ii ht ost favorable to the nonmoving party, and gives the nonmovlng party the berfit fan 

reaso abl inf~rences that can be drawn from the evidence (see Negri v stop & Shop, !Inc., 65 

2009]) 

626 [1985D. If there is any doubt as to the existence of a triable issue, sunf1a 

hould be denied (see Rotuba E~truders, Inc. v Ceppos, 46 NY2d 223, 231[1·978 . 

I 

lntiff law firm is seeking summary judgement on Its first caU$e of action for b~a of 
,· 

, t strike defendanfs affirmative defenses and dismiss defendant's counterclafms. It Is 
i 

plaintf I firm's contention that pursuant to the retainer agreement: 1) W & H Is anti~ to 1/3 

of all on s received by defe~dant to date as a result of W & H's work, 2) W & H Is e~I to 
. I 

1/3 of e ndant's LTD Benefits going forward from March 2011, 3) W & His entitled t9 113 

received by or credited to defendant from the IRS and New York state taxln · 

in connection with his disability benefits, 4) W & H Is •ntHled to reimburaem nt i 

expens s dvance.d on defendant's behalf. Plaintiff asserts that defendant has refu 

contlnu o refuse to remit any legal fees or reimbu~ expenses due in breach and vi lati of 

the Rel in r Agniem.ent. In opposition, defendant contends, Inter aHa, 1hat Ito legal ~ca 
claim a d ssertion that plaintiff law firm deviated from good and accepted pra~ce In ~e I 

I 

defendant's case destroys the vitaltty of its claim to legal fees from defendafit. j 

plead breach of contract, the proponent must allege the existence of a contr}act, ~· 
: I 

ormance thereunder, the 'defendant's breach thereof, and resulting dam,ea~ l 
I 
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roe Funding, LLC v Yellowstone Capital, LLC, 144 AD3d 445, 445-446 [1 t 

Nevco Contr. Inc. v R.P. Brennan Gen. Contrs. & Bldrs., Inc., 139 AD3d 51 [1 

1 ]; Harris v Seward Park Hous. Corp., 79 AD3d 425 [1st Dept 201 O]; Rayhant v 
. I 

n, Inc., 153 .Ap3d 865 [2d Dept 2017)). 11[A] contract la to be construed in acctjrdan 
I 

rties' intent, which Is generally discerned. from the. four corners of the doCl.lient 

o sequently, 'a written agreement that Is complete, clear and unambiguous on Its f 

nforced according to the plain meaning of Its terms .. (Rayhsrn, 153 AD3d at 1, 

quotin L gum v Russo, 133 AD3d 638, 639 [2d Dept 2015D. 

N 

i 

H re, it is clear from reviewing the record that plaintiff has demo~strated that a I th 

ave all been met It is undisputed that W & H entered into a Retainer Ag 

uch Agreement called for W & H to file an administrative appeal on behalf 

• Specifically the Agreement states that defendant requested and W & H a · 

administrative appeal to the Companies to Increase the Reduced Benefit 

udlng withholding limitation, the full amount of the benefit ($11, 111.00), eli 

thholding and Increase In the benefit term to at least age 65" (see Plaintiff' 0 
I 

) Defendant also notes same in his Verified Answer (aee id., exhibit 2 ft 73,174). 
. . 

ding defendant's assertion to the contrary, to ba discussed In greater detal bel 

nds that plaintiff law firm performed Its obligations under the Contract as it nde ook 

ssful administrative appeals on behalf of defendant, which ulttrnately result in a 

with the Verizon Insurance companies that extended his benefits past the o gin 12 

x !ration, increased the benefits amount, and an offer to. enroll In the 2005 SP Pl n, It 

lsputed that defendant has already begun to receive his LTD Benefits. Nev rth s, 

defend n has failed and continuously refuses to pay W & H for Its services or relmbu"e 
i 

s Incurred, in contravention of the.Retainer: Agreement Accordingly, W & ~Is ! 
.. • • ' J 

Page 13 of23 

·1 i 

-I 

I 
I 

Paot-1411128 

! . 
i 
j 

l 
I ' 

1 · 

! 
I ,. 
' . 
l ' 
I 
I . 
! 

1 •.. 
I 

i 
~ ' 

I ' . 

r i • 
I 
l 

[* 14]



Supreme Court Records OnLine Library -  page 17 of 33

106143/2011 PT7 SEQ 007 MOTION SEQ• 005 D 007AAE CONSOLIDATeC !'OR DISPOSITION 

entlttec ! t summary judgment on Its cause Of action for breach of contract. 

In position, defendant maintains that W & H's motion should be denied beca se i his 
! 

count I Ima of malpractice and breach of fiduciary duty remain vital, plaintiff law flrmjwou be 

preclu e from collecting its legal fees. •An action for legal malpractice requires PrOOf~ th ~ 
I 

eleme ts: (1) that the attomey was negligent; (2) that such negligence was a proximat ca 

-losses; and (3) proof of actual damages• (Global Bus. Inst. v Rivkin Radle LL 

651, 651 [1st Dept 2012] (internal quotation marks and citations omitted]) •. o 

hi cause of action for legal malpractice, defendant must •establish that [W &H fai 

e ordinary reasonable skill and knowledge commonly possessed by a mem r o the 

legal i sslon and that the attorney's breach of this duty proximately caused plaintiff o 

a al and ascertainable damages• (Nomura Asset Cspltal Corp. v Cadwalad~ 
I 

Wicke m & Taft LLP, 26 NY3d 40, 49 [2015], quoting Dombrowski v Bulson, 19 Nvrd 

; see Brookwood Cos., Inc. v Alston & Bird LLP, 146 AD3d 662 [1st Dept 2 7]; 

yer & Berkey, LLP v Basne, 141 AD3d 405 (1st Dept 2016]). •An attorney's n 

or ina io Is the proximate cause of a plaintiff's damages If •but for' the attorney's neg igen 

case, 

unabl 

would have succeeded on the merits of the underlying action .. (Sroolcwi 

3d at 666, quoting AmBase Corp. v Davis Polk & Wardwell, 8 NY3d 428, 

he failure to show proximate cause 'mandates the dismissal of a legal mal 

rdless of whether the attorney was negligent•• (Wo Yee Hing Realty C~. 

8, 63 [1st Dept 2012], quoting Lederv Spiegel, 31AD3d266, 268 [1st Dept 

In rder for counsel to prevail on a motion for summary judgment In a legal ma 

e r she must present evidence in admlsslb;e form establlshlng that the fonner ~lie 
. ! 

rove at least one of the above-cited essential elements (see Pedro v Wal~~r 46 

790 (2d Dept 2007}}; GeneralJY1·-experUesttmony Is required to establish It 
I 
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rlached the appllcable atandard of care (SH Eslsl9 Of Nel/9/son v Canu, S •~ 
ulffo, 259 AD2d 282, 284 [1st Dept 1999]), with the.finder offaet deciding eth r 

a deviation from such standard. I 
, I 

T e crux of defendant's counterclaim Is that W & H failed to advise him on a J>1rtlcu ar 

tax ex m on that would have allowed him to avoid income ~ation on his Benefits fo~ the 
. I 

·years O 2, 2004, and 2005. However It Is clear from looking at the Retainer Agreem•nt, s 

Is required to do herein (see Pl/ewsky v Solymosy, 266 AD2d 8~. 84-85 [1stlee 

e Court of Appeals has observed that the basis of a claim for legal malpract~, 
vanced as a tort or contract cause of action, Is the retainer agreement betvfen . 

coun d cllenfD, that defendant engaged W & H for the limited purpose of prepari~g a 

admlnl ti'. tlve appeal of the adverse benefit determination by defend.ant's.Insurer In o1'er t r 
i 

the de n ant to obtain the Full Benefit Package Instead of the Reduced Benefit Pack.ge. 
. ; 

even admits as much in his counterclaims (see Defendanfs Verified Ans ' 111 3 

he Retainer Agreement makes no mention of W & H dispensing any tax a 

t defendant's assertion, any reference to "taxes• In the Agreement are solel 

inistrative appeal since defendant was seeking to receive the Full Benefits 

tie him to receive s1·1,111.oo monthly, not subject to taxat10n. Plaintiff law 

increase defendant's Benefits, and a result of their work, defendant's LTD 

were In ~ ased and extended from 12 months and approximately $81,200.00 to 11 ye rs a d 
I • . 

an add i al $1.4 million. Looking at the four come~ of the Agreement, there is simp no 

his Court to find that W & H was retained to give tax advice or analysis with 

ms (see Riverside S. Planning Corp. v CRP/Extel/ Riverside, LP., 60 AD3 

OOB] ra written agreement that Is clear and unambiguous on its face must 

enfo ccording to the plain meaning of its terms~]). Even assuming srguendo we 
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. . I I 

nsider extrinsic evidence to the Agreement, subsequent writings confinn th~ th 

scope & H's retention was limited to the administrative appeal. Specifically, thJ da 
I 

after e arties entsred into 11'8 Retainer Agreement, defendant and hll wife respon+ 

an _,m ii hat stated in pertinent part as follows: · j 

Thank you for meetfng with us on November 11, 2005, and 
forwarding your proposed Retainer Agreement on December 9, 
2005. We would very much llke to retain you to submit the 
Administrative Appeal on our behalf (see Plaintiffs OSC, exhibit 
10). 

a ly, emails exchanged between the parties In December 2005 centered arou 

live appeal (see id.). 

! 

In dditlon, defendant cannot establish that W & H failed to exercise the ordlna 
. I 

reason b e skill and knowledge commonly possessed by a member of the legal profe Ion 

Its OSC, plaintiff submits the deposition testimony of Karen Mary Whale, 

RISA law having practiced for over twenty years and been nationally recog lzed 

her field. Moreover, Ms. Whale was one of the attomeys who provided a d fen 

n Insurance companies during the course of the feder$1 ERISA lawsuit. Her 

demonstrates that W & H's performance on defendanfs case did not fall be 

f care (see Plaintiff's osc, Whale Deposition Tr., exhibit 14). Specifically, 

she would characterize the nature of W & H's work, she testified that it wa 

as W & H avoided summary judgment pushing the ca•e to trial, which fo 

Into a position of having to settle the matter (see Id. pgs. 33-34). Moreove , 

testifl t at W & H •v1gorously argued the positions that were there,• and that Mr. Hill r hi 

s ndard of good practice during the course of 1he litigation since he "proi:IV\l\.1~ 

e with more rigor and more expertise and professionalism than often I woul. ha 

• (see Id; pg, 34 Una 25, pg. 41, pg. 42 llnes 4-7). Additionally, In regards ~ 

_,,.,23 I 
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Issues Ms. Whale testified that in all her years of practice, she had never heard of th Victims 

of Te orhm·Tax Relief Act (Tax PubDcation 3920) prior to the litigation, and that said i~ not 

a part f .RISA benefits law and litigation (see Id. pg. 33). 
1 

I 
D fendant has also not presented an evidentiary showing that •but. fCX- W & H'~ 

! 

, he would have been successful on his underlying claim, to wit, he would h.ve 

tax refund from the IRS pursuant to Publlcatfon 3920 for the tax years 2oo4. 20 

The assertion that he has incurred mon~tary damages as a result of W .& ~·s 
dvice to wait on filing the tax refunds for those years until after the deadline had 

paase 1 I nothing more than speculative and Insufficient to demonstrate •actual and 

ascert i ble damages" required to sustain a legal malpractice claim ( GaUet Dreyer 

revieWing defendant's malpractice defense In Its entirety, It appears to the crurt at 

se seems crafted to avoid his obligation to pay his attorney fees for work rt 

alf, and may even be a violation of Part 130 of the Rules of the Chief Adml lstra or, 

II ws this Court to Impose sanctions upon an attomey or a party for engaging 

nduct (see 22NYCRR§13Q..1.1[cl[1J-[3J; Tave/ls v Tavella, 25 AD3d 523,j524. 1st 
; 

]). However, the Court notes that sanctions were not requested by the plalrluff I w 
. i 

his Court declines to sua sponte impose sanctions whereas here the defend~nt h · s 

•reasonable opportunity to be hearer' (see 22 NYCRR § 130-1. t[d]; Hester He 

F rther, the Court finds that defendanfs counterclaims for breach of contract 

o fiduciary duty must be dismissed as well since they arise from the same fa as the 

a ractice cause of action, do not allege distinct damages, and are thus dupli 

alpractlce cause of action (see Palmeri v WIHkle Fa" & Gallagher LLP, · 1 . AD~··· 
I 1 . I 
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457 [1 t Ctept 2017]; Kvetnsya v Tylo, 49 AD3d 608 [2d Dept 2008]; Dan/els vLebit, 2 2d 

Dept 2002D. Lastty, the Court has reviewed the remaining affirmative defen 

I 
finds to be without merit. 

otion Sequence 005 
I 
! 

A. Defendant's Motion for a Protective Order 1 

In upport of his motion for a protective order, pursuant to CPLR §§ 3101 and ~103, 
' 

agalns pl intiff's Subpoenas Ad Testificandum for a deposition of defendant's psychol ist Dr. 

Lloyd I n and psychiatrist, Or. Edward M. Stephens defendant submits, inter Blia, a 

by counsel Andrew Bluestone;·a copy of this Court's Order In motion seq 

ber 7, 2013 and entered on October 11, 2013; and affidavits.from Dr. Glide~ an 
I 

s Plaintiff files in opposition via cross-motion and submits an affirmation by c»un 
i 
I 

lier; a memorandum of law; and 27 exhibits which Include, Inter Bila, a c0py ff th 

pleadi the retainer agreement, documentation from the ERISA litigation, discovery! 

orders and email correspol"!dence between counsel. Defendant submits a 

n Order dated October 7, 2013 and entered on October 11, 2013, this Cou gra ted 

's motion for a protectiVe order against the production of defendant's entire 

P1M1918of23 

; 
~ . 

l . 
i ' 

! ' 

Print111t 1or.M121117 

[* 19]



Supreme Court Records OnLine Library -  page 25 of 33

10614312011 PT 7 SEQ 007 MOTION SEQ t !\Nil 007ARe CONSOUOATEO FOR DISPOSITION 

I 
18). e. substance of this letter is not limited to infonnatlon regarding defendant's ph~lca 811d 

mental rte, but rather discusses the tax issues which are the subject of this lawsuit ~d · i 
espeoi II defendant's counterclaims. Thus, upon learning of this letter's existence, plr1 

bpoenas Ad Testificandum for Ors. Giiden and Stephens to appear at a de1>8iti 

Accord n to Hiller, he has suggested to the defendant that If defendant Is not going td be 
i 

thep 

lcia!'IS as witnesses at trial, then he will withdraw these subpoenas. Howe~r, 

has refused, thus necessitating plaintiff to seek to depose these doctors ab ut 

I information contained In letters sent to the IRS concerning tax retums th 

iously ordered to be produced to the pfalntlff. 

w PLR 3101 (a) entitles parties to 'full disclosure of all matter material and ne 

ution or defense of an action, regardless of.the burden of proof.' What Is • 

ary' is left to the sound discretion of the lower courts .•• The test is one of 

n" (Andon v 302-304 Mott St. Assoc., 94 NY2d 740, 746 [2000)). •The wo 

and necessary,• as used In CPLR 3101(a) are 'to be interpreted llberaDyto 

... of any facts bearing on the controversy•• (Matter of Ste~m Pipe Explosi<f at 
I 

In 

lngton Ave., 127 AD3d 554, 555 [1st Dept 2016)), quoting Allen v Crowe/~lle Pub. 

Y2d 403, 406 [1968]). ! 
i 

otwithstanding the previous Order of this Court preventing the disclosure of 

t's records (motion sequence 002), the Court finds that defendant's motion 

order herein must be denied. Given the nature of the letter to the IRS and 

n of tax issues. paramount to the complilnt as well as defense to the count rclai s, In 

additi o the public policy which favors a liberal interpretation of CPLR 3101 (see of 
I 

steam 'lpe Explosion at 41st St. & Lexington Ave., 127 AD3d at 555). the Court bel~ves hat a 
I 

· deposl n Of Ors. Gilden and Stephens is •material and necessary.• However, .the <tta8 on .Is 

I 
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limited o he Issues raised by the physicians• letters In their correspondence to the IR and the 
I 

s tax returns produced by Court order. The Court has considered defendant's 

arguments and finds them unavailing. 

& H's Cross-Motion 
i 

A rellmlnary Injunction is a drastic remedy which should not be granted unlessJthe 

movan e tablishes a •c1ear right• to equitable relief (see City of New York v 330 Cont. !LLC, 60 
I . ' 

234 (1st Dept 2009]; Blueberries Gourmet v Aris Realty Corp., 255 AD2d , .3 

99BD: The purpose of a preliminary Injunction· is •not to determine the ultim e ~hts 
es, but to maintain the status quo until there ~n be a full heari.ng on the me ts" I · 
oldburt, 90 AD3d 410, 411 (1st Dept 2011 J pntemal quotation marks and cit 

' 
. also Residential Bd. of Mgrs. of Columbia Condominium v Alden, 178 ACfd 1 1 

[1st D pt 991 ]). To establish entitlement to a preliminary Injunction, the movant must I 
establl h: 1) a likelihood of success on the merits; (2) irreparable hann ablent lnJunctlr lef; 

and (3 th a balancing of the equities favors the movanfs position (see CPLR 6301 i ~obu 

Next LLC v Fine Arts Hous., Inc., 4 NY3d 839, 840 [2005]; G/iklad v Cherney, 97,AD 
• . . I 

401, 4 2 st Dept 2012]). If any oftl- sternents ls no! met, the motion must be 41ec1 • 
I ti. v DI Pino, 109 AD2d ·235, 240 [1st Dept 19851). 'Proof establishing these, 

. i 

ust be by affidavit and other competent proof, with evldentiary detalr (Seo 

219 A 2 181. 182 [1st Dept 199S][lntemal quotation marks and citation omitted]). T e 

declsl n t grant or deny a· preliminary Injunction rests within the sound discretion of th bia 

court se GU/Hand v AcquafnJdda Enters., UC, 92 AD3d 19, 24 [1st Dept 2011]). Futer, e 

move t m st show that the claimed Injury is more than just a mere possibility and, In f~, Is 
. . I 

ot remote or sr)eculatlve, and fikely to occur absent a preliminary Injunction i(see, 
' . 

eam Heat, Inc., 216 AD2d 440 [2d Dept 1995D. 
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l 
r a review of the record, as well as oral argument before this Court on Noy mb8f 18, 

taken with the plaintiff's motion for summary judgement. this Court finds tha plai 

law fi d es not meet the standard necessary for a preliminary Injunction (s:ee Court 

mber 18, 2015). Notwithstanding that th.la Court granted W & H's summ 

otion on its first cause of action above, the plaintiff law firm still fails to de 

injury absent the granting of an Injunction. While W & · H ~alms that defe 

his L TO Benefits, the Court finds this claim too speculative to sustain the b rde 

r granting Injunctive relief (see e.g. Golden, 218 AD2d 442), and anyways I 

ry amages capable of compensation (see Louis Lasky Mem. & Dental Ctr. LL v 

West ~ LLC, 84 AD3d 528, 528 (1st Dept 2011]; J.O.M. Corp. v Department of Hea , 1 3· 
, I . 

AD2d 5 , 154 [1st Dept 1991D. Grantin'g an Injunction to prevent the dissipation of j 

! 
defen an 's LTD Benefits, making it Judgment proof, Is Incidental to and In aid of the 

H seeks, and flies in the face of the long-settled proscription against prellml ary 

on merely to preserve a fund for eventual execution of judgment in suits for m ney 

dama s see generally Credit Agricole lndosuez v Ross/yskiy Kredlt Bank, 94 NY2d 1 

[2000] . he Court has considered W & H's arguments, Including its reliance on case 

02d 186 (1st Dept 1993) and fando v Fernandez, 124 A02d 495 [1st Dept 19 

A to the remaining parts of the cross-motion, the Court finds that It Is grantedt. Its 

entire . o the e~t that plaintiff law firm stil~ see.ks to depo~e defendant's wife, no p 

witnes isa Fershtadt, It is entitled to do so and the Court sees no legal authority whi ukJ 

preven h r from appearing. ~oreover, contrary to defendant's assertion, plaintiff law ~mi I 
I 

priority of deposition as a matter of law. As a general rule, In the absence ar· s 

s, priority of examination belongs to .the defendant (see Bucci v Lydon, 1 6 
I 
I 
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ept·1986] pntemal qu~n marks omltled]). HCIW8V8t', such priority Ilea If ( no ce Is 

hin the time to answer; otherwise, priority belongs to the party who first seNf!s a 
I 

f xamlnatlon (ses id~; Church & Dwight_ Co. v UDDO &Assoc., 159 AD2d 27~ [1st Dept 

1990)) ere, W & H noticed defendant's deposition prior to defendant noticing a dep~sitlo for 

. ccordingly, pursuant to CPLR 3106(a), W & His entitled to priority of depos~fon. 
i 

ntiff law firm's request for an extension of the time to complete non-party dT°'I ons 

d ys Is granted. 

CONCLUSION 

rdingly, it is hereby 

0 DERED that defendant's motion for a protective order, pursuant to CPLR ~ 310 

and 31 3 against plaintiff's Subpoenas Ad Testiftcandum for i deposition of defenda{s 

' 
psych lo st, Or. Uoyd Gilden and psychiatrist, Dr. Edward M. Stephens (motion sequ~nce 05) 

I 

Is de~i d, nd plaintiff's subpoenaed depositi~n is granted but limited to the Issues ra+d b 

the ph sl ans in their correspondence to the IRS; and it Is further. \ 

0 DERED that the portion of plaintiff's cross-motion which seeks a preliminary! 
I 

lnju n, pursuant to CPLR 6301, directing defendant to set aside the funds necessar' s sfy 

the ultl Judgement in this case is denied; and It is further, 

o DERED that the portion of plaintiff's cross-motion which sought to compel thr 
! 

depos Ion of Elisa Fershtadt is granted, and the deposition of Mrs. Fershtadt shall takejpla 

no late th n 60 days from the date of entry of this Order, if plaintiff law firm stfll seeks ~me . 
and it . I 

I I 
ERED that the portion of plaintiff's cross-motion which sought to confirm pf1ority of 

depos on s granted, and plaintiff shall have such priority pursuant to CPLR 3106(a); a~d It 

further, 
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., 

I 
I 
i. 

0 CEREO that the portion of plaintiff's cross-motion which sought to extend flie 
i 

compl e non-party depositions is granted, and such depositions shall be completed v.tthin 

the date of entry of this Order; and it Is further, 

O DERED that plaintiff's motion (motion sequence 007) seeking: (n summary I 
I 

judge e on it First. Cause of Action for breach of the retainer agreement; (2) to strlk~ the 
. i 

I 
n s affirmative defenses; and (3) dhsmlsslng the defendant's counterclaims is .ra 

. I 
rmative defenses and counterclaims asserted in defendant's Verified Answt' a 

hereb di missed in their entirety; and It is further, . 1 

Dated 

0 OEREO that counsel for plaintiff law firm is directed to serve a copy of this tjrder 
I 

ntry upon the d.efendant and the Clerk of the Court who. shall enter Judgme1 

constitutes the Decision and Order of the Court. 

PAUL WOOTEN J.s.c. 
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