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NYRCEF BOC. NO. 33

SUPREME COURT OF THE" STATE OF NEW YORK
COUNTY OF NEW YORK ‘ PART 46

BLENDI AGOLLI and PERCY BONILLA

individually and on behalf of all other

persons similarly situated who were
employed by PS CONTRACTING OF NJ INC.,
ZORIA HOUSING, LLC,  and/or TECHNICO
CONSTRUCTION SERVICES INC. and/or -any
other entities affiliated with or '
controlled by PS. CONTRACTING OF NJ..
INC., ZORIA HOUSING, LLC, and/or
TECHNICO CONSTRUCTION SERVICES INC

Plalntlffs
- agalnst .

PS CONTRACTING OF NJ INC ZORIA
HOUSING, 'LLC, TECHNICO CONSTRUCTION

SERVICES INC' US SPECIALTY INSURANCEUA
Co., and JOHN DOE BONDING COMPANY -

Defendants U

LUCY BILLINGS J. S C

Plalntlffs brlng th1s class actlon for breach of contract on o

3
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behalf of themselves and all other s1mllarly 81tuated persons who

furnlshed labor to defendants PS. Contractlng of NJ Inc Zorla
Hous1ng, LLC and Technlco Constructlon Serv1ces Inc

clalm these defendants breached thelr publlc work contracts w1th

the New York,Clty Hou51ng_Author;ty (NYCHA) when ‘defendants

failed to pay plaintiffs;prevailing wage rates,fsupplemental

Law. Defendants PS;Contracting)7ZoriaPHousingL

Insurance’ Co. move to dismiss thefcomplalntrbased on its failure
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?benefits)dand.overtime'wagesdasfrequired_by the New York Labor

‘to state a claim and based onjdocnmentary_eVidence;"C.P.L}Rr §

and US Specialty

Plaintiffs - o

e b,
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3211(2) (1) and (7). -

I. PLAINTIFFS' CLATMS
Plalntlffs allege that Zorla Hou51ng and Technlco

'Constructlon Serv1ces entered contracts w1th NYCHA around 2009 to

'manage and perform constructlon prOJects at varlous real property
| sites owned by NYCHA The two named plalntlffs performed

constructlon work for PS Contractlng, a subcontractor for Zorla

Hou51ng and Technlco Constructlon Serv1ces on. these publlc work
progects The alleged class 1ncludes workers for any one of'
these three defendants .iPlalntlffs clalm that Labor Law § 220
requlred Zorla Houslng and Technlco Constructlon Serv1ces,ds"
l“ _themselves or- through thelr subcontractor PS Contractlng, to pay
flaborers worklng on" these prOJects fnot less than the prevalllng:
rate of wages,ﬂ N.Y. Labor Law § 220(3)(af, supplemental f»
beneflts N Y. Labor Law § 220(3)( ),‘and.prevallrng "premlum_
wages" for'"overtlme work N Y Labor Law § 220(2) Each
contract for the progects 1ncluded a schedule of prevalllng wage'
and . beneflt rates ‘ Plalntlffs also clalm that US Spec1alty
Insurance 1ssued a- payment bond to Zorla Hous1ng and that
defendant "John Doe.Bondlng Companyﬂvlssued a payment bond to
Technico Construction Services;for'thesevprojects; thus assumlng.
]01nt and several llablllty to pay plalntlffs any wages owed

S II.- DISMISSAL UNDER C.P: L. R. § 3211(a)( )

R - When evaluatlng defendants’ motlon to dlsmlss the complalnt
under C P L R § 3211( ) (7 ) the court must accept plalntlffs’

allegatlons as true, llberally construe them and draw~all

agolli.1%0 - Lo 2
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reasonable 1nferences 1n plalntlffs favor JFYCapital'Advisors,

A5 Ah.

| CLLC V. quhtstone Group, LLC 25 N. Y 3d 759 764p@2o15);Qmigiinor-

V. Bally Total Fltness of Greater N Y l'Inc,,‘?O‘NfY;3dl§42y'351

(2013) ; ABN AMRO. Bank N.V. V. MBIA Inc 17 N.Y. 3dv208 227?

(2011) ;. Drug POllCV Alllance . New York CltV Tax Comm n,_13l .

A. D .3d 815 816 (1st Dep t 2015) ' Dlsmlssal 1s warranted only if

the complalnt falls to allege facts that f1t w1th1n any

SN
<AL ,{.!:,a

cognlzable legal theory ) ABN AMRO Bank N V V MBIA Inc 173_

3d at 227 Lawrence V. Graubard Mlller 11 N Y 3d 588 _595‘

(2008) Nonnon v. CltV Of New York 9 N Y 3d 825 827 (2007);'

'Mlll F1nanc1al, LLC v.‘Glllett 122 A D 3d 98 103 (lst:Depft-
2014) - | IR

' Defendants malntaln that the complalnt lacks the spec1f1c1ty
requlred £o. state a clalm for breach of contract’f'The complalnt
identifies the partles and pro;ects covered by the contracts
‘under Wthh plalntlffs clalm The complalnt alleges that those

contracts obllgated defendants to pay plalntlffs prevalllng wages Ak
and beneflts accordlng to. Labor Law § 220 as thlrd party
| ' benef1c1ar1es -of . those contractual obllgatlons, Wthh defendants

v1olated by falllng to pay plalntlffs the requlred wages and -i g fi“fﬁ

"benefits. Dabrowskl V. ABAX Inc -64 A D 3d 426 '427-(1st Dep t

2009) Stennett V. Moveway Transfer & Stor . Inc 97 A D 3d 655

657 (2d Dep t 2012); Maldonado V. Olympla Mech Plplnq & Heatlnq BN

Corp', 8 A.D. 3d 348, 350 (2d Dep t 2004) , At thls pleadlng
stage, before any dlsclosure, plalntlffs need not spec1f1cally

1dent1fy the contracts under wh1ch plalntlffs clalm ‘as | long as . ey
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| requlrlng defendants to pay plalntlffs prevalllng wages accordlng’
476, 478 (1st Dep t 2017) : Defendants do not artlculate what
' plead thelr.clalms forﬂbreach of-contract;'the court denles

ITI. DISMISSAL UNDER C. P L R § 3211(a)(1)

' agolli.1s0 - 4

they have 1dent1f1ed the constructlon prOJects that the contracts

cover and spec1f1ed that the complalnt refers to the contracts

to Labor Law § 220 l Tokhtaman v Human Care, LLC 149 A D 3d

further spec1flclty is- requlred Slnce plalntlffs adequately

defendants’ motlon under C P L R §“32ii(ﬁ)(7f; &

"

: The contract by Zorla Hous1ng and Technlco Constructlon_
Serv1ces w1th NYCHA for the "Klngsborough Houses and Klngsborough
Extens1on" prOJect Wthh the partles agree 1s representatlve of
all the contracts between these two defendants and NYCHA on Wthh
plalntlffs rely, prov1des 1n Sectlon 43-

: SECTION 43 - PREVAILING WAGE RATES

'(a) The Contractor shall pay to-aill" laborers and mechanlcs
employed in the Work not. less than the wages prevalllng in -
the locality of the Project, "as predetermlned by the

v Secretary of Labor of the- Unlted States pursuant to federal
wage rate requirements set forth at 40 U.S:C." 3141 et sed.

- (formerly known as the- Dav1s Bacon Act) and other‘related

B laws and regulatlons . : e

Aff. of Lakhl Zorla Ex B atfzé.l'Thevcontract'further provides
in,Sectlon 49::5 7 ,;;ﬁfgf

'SECTION 49 - LABOR STANDARDS PROVISIONSV-;APPLICABLE.TO“
FEDERALLY FUNDED CONTRACTS o Do T

The follow1ng Labor Standards Prov1s1ons,-found in. Sectlon
5.5(a) of Title 29 of the Code of Federal ‘Regulations
("CFR"), "are applicable to- federally funded contracts and

wshall be’ deémed to- supplement and not supersede any otherj
prov131ons in thls Contract

5 Of 8 _,_\ v.-‘ ‘. . ., f - . - . v . il
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|- e DISPUTES?CONCERNiNGtLABOR STANDARDS |
! . L Dlsputes ar1s1ng out of the labor standards prov1s1ons of
- ' this Contract shall not be subject to’ the general disputes ~
| . clause of. this Contract. Such. dlsputes shall. be ‘resolved in
 accordance with the'procedures of the- Department of Labor
;set forth in 29 C.F.R. part$ 5, 6, 7. . Disputes within'.the
meaning of . th1s clause include dlsputes between the
Contractor (or any. of its subcontractors).’and the Authorlty,
the U.S. Department of Labor, or the employees or their
-representatlves e S
Id at 30 33. Defendants malntaln that Sectlon 49 of the
' contract requlres plalntlffs to resolve thelr dlspute over
preva111ng~wage rates supplemental beneflts, and overtlme wages
. \, .
under the procedures set forth in 29 C F. R. Parts 5 7. The_
contract*s_terms,_however; do not support defendants’
1nterpretatlon -,
Sectlon 49 ‘is entltled "LABOR"STANDARDS PROVISIONS" and
refers to 1ts subsectlons, which,inciudefsubsection 9, .as "Labor
Standards Prov1s1ons Zorla Aff Ex B at 30 iNeither

subsectlon 9 nor any of Sectlon 49 5] other subsectlons refers to

_ prevalllng wage rates supplemental beneflts or overtlme

Section 43_ on: the other hand thlCh is entltled "PREVAILING
- WAGE RATES" and refers to prevalllng wages, wage rate
:krequlrements,‘and supplemental beneflts _nelther is referred to
'“as a "Labor Standards Prov1s1on" nor refers to any such'dyf"
prov1s1on Id at 24. 'Thus the contract s plaln terms.do.not
requlre plalntlffs to resolve their breach of contract dlspute
';over the prevalllng wage rates,‘supplemental beneflts,”and-

;overtlme promlsed 1n Sectlon 43 accordlng to the procedures in’ 29

C.F.R. Parts_5f7.v

. agolli.lso - .. .U s
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Even 1f plalntlffs dlspute 1s cons1dered to be over labor
standards to. Wthh Sectlon 49( ) applles, plalntlffs stlll may
maintain their clalms in: thlS actlon because the federal o
regulatlons' enforcement prov181ons 1n Tltle 29, 29 C.F.R. §v556,
authorlze only federal governmental agenc1es to 1n1t1ate
admlnlstratlve enforcement proceedlngsﬂ Sectlon 5.6 does not

affOrd’Workersfany rightfto initiate or part1c1pate in

enforcement proceedings; Coxvv NAP Constr- CO- - Inc., 10 N.Y.3d

592, 606 (2008) : Section“5.11 wh1ch spec1f1cally pertalns to

the resolutlon of dlsputes over payment of prevalllng and

overtlme wages, excludes. workers from 1n1t1at1ng ‘those -

‘procedures.. They only "may be 1n1t1ated upon the [Unlted States

Department of Labor Wage‘and Hour D1v1s1on] Admlnlstrator s own
motion, upon_referralvof.the.dispute by a‘federal Agency .'f]. .
or upon'request"oftthe:contractorvOrlsubcontraCtor,ﬁ7 29 C;F.R.i§
5.11(a) . o D | | |

The only administratlve-procedures in 2§:C.F;R.:Parts 5—7
avallable .to workers- are to challenge the prevalllng wage and
benefit rates to be pald on a partlcular publlc work prOJect 29
C.F.R. §8 7.2(b), 7.5. Plalntlffs do not challenge the

prevailing wage and beneflt rate schedules in the publlc work

project contracts Plalntlffs challenge defendants"nonpayment

- of those very wage and beneflt rates

Consequently, 29 C.E.Rv Parts 5-7 do.not provide any
administrative remedies for plaintiffs'tofinvoke'or exhaust that

address their claims in this action. -Because;plaintiffs' dispute

agolli.190. - : : 6
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over prevalllng wage rates supplemental beneflts, and overtlme
wages 1s not a dlspute over labor standards under defendants
contract and even 1f the dlspute were over labor standards, it
is not a dlspute that plalntlffs may resolve pursuant to 29
C.F.R. Parts-5—7,'the court denles'defendants{ motion under

C.P.L.R. § 32ll(a)(1).

Iv. CONCLUSION

For all the reasons explalned above,'the court denies the
motion by defendants PS_Contractlng_of.NJ lnc., Zoria Housing,
lLLC, and US ‘Specialty Insurance Co. tO'dismisSuthe'complaint.
C.P.L.R. §'32ll(a)(l)\and (7);:3Those defendants shall serve and
file an answer.to the complaint w1th1n 10 days after service of
cthls order w1th notice of entry unless plalntlffs agree to a

longer perlod VC.P,L.R. § 3211(f)l

DATED: November 14, 2617,: ,._\ e

, . : R . LUCY BILLINGS, J.S.C.
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