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State I arm \ Watts Industries 
lndc"\ ~o. I 0-3)0(> 

l'agl' :? 

l lpon thl.' li>llnwing papl.'P• nuntbcrcd l lo 33 read on these motions for summarv judg1111.·11t : Notice or Motio111 Orth:r 
to ')ho\\ < ·aus1.' a11d supplH·ting pap<.•rs I - 20: 2 1 - .33 : Notit:I! of Cross Motion and supporting papers_: An~wcring J\ ffafavih 
and ~upporl ing paper<. _ : Replying A rtidavits and supprn1 i ng paper~_: Other Ml.'moranda of I.aw : (;md·:ttle1 he ,11 i1 •"~ttnm 
M ~ttftrt>r' .md oppo.<t:d lo l~rl1itm ) it i-;. 

ORl>J~·RED that the motion ( 0 I I) b) <lel'Cndant Watts Industries. Im:. aml the notion ( 012) h) State 
Farm I ire & Casualty Compan) arc consolidated for the purposes of' this dc.!termination: and it is 

ORDERED that the motion by dden<lant Walls Industries. Inc . for summar) judgment dismissing the 
rnmplaint against it is grantc<l to the e:-.tent indicated hcrcin. and is otherwise denied: and it is 

ORDERED that the motion by plaintiff State Farm Fire & Casualty Company, incorrectly denominated 
as a cross mot ion. f'or summary judgment in its favor on the issue of liability is denied. 

This subrogation acti1.m was brought by plainti n State Farm Fire & Casualty Company ( .. State Farm .. ) 
to rl·cowr the cost to repair damage caused to the home ol its insured. Stanky Sherwood. by tht: rdcast: of watt'r 
and steam from a boiler located in the basement of the property. The Sherwood rcsidem.:c is located at 4 Old 
School I louse I ,ane, East I lampton, New York. By its complaint, State Fam1 alleges. inter alia, that its submgce 
sustained flood damage to his basement, and steam damage throughout the entire residence, :is a result or the 
l~1ilurc ora defective pressure rclicfvalve ( .. PRY.') inside the boiler's expansion tank. The complaint 1Ur1hcr 
alleges that the manufacturer or the PRY, defendant Watt's Industries. Inc. ( .. Watts"), is liable for plaintirl~s 
dumttges, as it designed. manufactured. tested, sold, and distributed the allegedly defecti ve device, and foiled 
to udequulcly warn the public of the dangers and risks associated with the use ot the PRY. Watts joined issue. 
tknying plaintiffs daims and asscrting affinnativc dclcnses. Shortly therea!lcr, it commenced a third-party 
action against third-party defendants ERC International. US/\. lnc. ( .. ERC) and Amtrol. Inc. ( .. /\mtrol"). the 
1\~spcct ivc manufacturers of the subject boiler and expansion tank. After the third-party actions were joined. 
/\mtrol brought a second third-party action againsl Mendenhall Fuel. Inc. ("Mendenhall Fucl .. ). Lhc independent 
contractor that maintained the Sherwood residence's heating system. The parties subsequently c:xccutcd 
stipulations discontinuing both third-party actions, and the note of issue in the main action was filed on July 
18. :w16. 

Watts now moves f<.)r summary judgment di smissing the complaint against it on the groun<ls it complied 
with industry standards when it manufactured the PRY in question. that Stale Farm will he unable to show that 
a design defect existed when the PRY left Watts· control. and that Slate Farm can neither exclude other causes 
f()r the PR.V's fi.1ilure nor demonstrate the applicabilit) of the res ipsa loquitur doctrine or liability under the 
circumstances of this case. In support of its motion. Walts submits. among other things. copies of' the pleadings. 
rnpie!-. of' the transcripts (,f the parties· deposition testimony. a copy of a publication by he American Societ~ 
of Mechanical l ~nginccrs sdting forth guidelines for the construction of boilers and pressure vessels. 
photographs orthc subject boiler. and expert aflidavits by Michael Mullavey P.I ·:. and J.ilius Ballanco P.E. 

'-;talc F<trrn opposes the mot ion and cross mo,·cs for summary .i udgmcnt in i Ls favor on th<.: issue u r 
li abilit:v. arguing that Watts' O\.\ n experts concede that th<.: PRY did nm pcrli.>rm as intended, and that a prima 
lhci1.· ca"<.: ofa manufacturing dcfi.:ct is established b) the expert afliduvit of /\Ian Fidel low J>.E.. who crnH:ludes 
ihat the PRV foiled to d~)S1.' atler it opened to relieve nrt!ssure in the boiler. then.:by. urnsing the unlimited 
release or\',atcr and steam in the Sherwood residence. ~talc farm also contends that the Watts motion is based 
upon fo..:tual inaccuracies related lo the alleged foilurc or the boiler·<; expansion tank. and the rcplm:emcnt or 
comprn ents such as the circulator pump and aquastal. /\d<litionally. State Farm asserh that the ani~lavit or 
Walls· experts art• contrad icted by earlier dcposition testimony or based on speculat ion and conjt:cturc, and that 
e\Cll ii' 1111.· anidavits \.\:Cre credited. summary judgment would be inappropriate when·. a~ in this case. thl· 
opinion -; or the parlil'S

0 

respective ex pens di Iler on crucial issues or fact. 
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I he propon~:rH or a summary judgment motion must make a prima facie shm' ing of cntitlcmem to 
j udgment as a 111:\llCr or law. tendering suf1icienl evidcnc..:c lo eliminate an) material issue o f fact (Sc'£.' ..ffrare:; 
,. Prospect l/011pital. 68 Y 2d 120. 508 YS2d 923 f 19861: Wi11egrad •'New York Uufr. Med. Center. 6-l 

Y2d 851. 487 'IYS2<l 31(>119851 ). On<:e the movanl meets this burden. the hur<lt..:n shin. to the opposing party 
ln demonstrate t Ill· ex ist1:ncL' or such issues. 110\'vever. mL·re <.:onclusions and unsubstanl ialc.:d al kuations arc 
insulfo:ient tu demonstrntc th1: existence ol' triable issw.:s (see Z11ckerma111• Ci~1· of New York. 49 ~ Y2J 557. 
-1- 27 NYS2d 595 1 Jl)801: />ere-;,•· Grace Episcopal Cl111rc/1. 6 J\D1d 5%. 77-1- NYS2d 785 j2d lkpt 200-1-I). 
Morcm·er. in <ktermini ng a motion for summary judgment. the court's function is not to resolve issues of fact 
llr tn tktt..:nn i nc 111attt..:rs or credibility but rather to determint..: whether issues or fact exist precluding summary 
.i udgmcnt (se<' Rollt v Barreto. 289 /\D2d 55 7. 735 NYS2d 197 I 2d Dept 200 I I: 0 'Neill v Town of Fi.~·ltkill. 
I 1.f J\ D2d 487, 52 1 N YS2d 272 I 2d Dept 1987 J). Thus. "f o·ln a motion for summary judgment the facts an; t() 
bt..: rnnstrucd in a light most favorable to the non-moving party and should be denied where there is any 
'iigni li<:ant doubt whether a material issue of fact exists or if' there is even arguably such an issue" (see Bulf:er 
i· Tri-Town Age11(11• 1-1-8 J\ D2d 44, 4 7. 543 N YS2d 21 7 I 3d Dcpl 1989 I). 

Initially. it is noted that inasmuch as plaintiff failed to oppose the branches of Walls· motion for 
summary judgml.!nt dismissing the causes of action based on the failure to warn, breach of warranty. and the 
doctrine of res ipsa loquitur. thi..: court deems those claims abandoned (see Rodrif{uez v Dormitory Autlt. o.f the 
State of N. Y .. I 04 J\D'."ld 529. 962 NYS2d I 02 r I st Dept 20131: Kronick v L.P. Thebault Co., Inc . . 70 J\D3J 
648. 892 YS2d 895 l2<l Dept 20101: Genovese v Gambino. 309 AD2d 832. 833, 766 ~YS2<l 213 l2d Dcpt 
2003 j). In any i..:vcnl. the undisputed evidence in this case. which includes evidence thaL the PRV in question 
\Hts insrnllcd on thi..: boiler at the Sherwood residence by Mendenhall Fuel clevt::n months prior to the inc:ident. 
and maintained by the s.une company during that time, negates the dement of"cxclusivc control." an essential 
pcrqui~ i te for a cause or action pri..:dicatcd on the doctrine of res ip~a loquitur (see Dermalossia11 v New York 
Ci~r Transit Autlt .. 67 \IY2<l 2 19. 50 I \IYS2d 784 [I 986J: Kyte v Mid-Hudwm Wendico. 131 AD3d 452.15 

YS3<l 14712<l Dept 20 15 1: McMahon v Gold. 78 AD3d 908, 910 NYS2d 561 [2d Dept 20101). 

Similarly. the t:ourt Jinds plaintiffs claim based on a failure to warn is not at:tionable, as the PRV in 
question was installed by a plumber who had previous experience installing such PRYs. anc.l plaintiff foiled to 
proffer any evidence that the product warning provided by Watts were inadequate, or that the failure to include 
additional product warn ings was a proximate cause of the incident (.H'e Warlikowski 1• Burger King, 9 J\DJd 
360. 780 NYS2d <>08 j2d Dept 2004]; Payne v Quality Nozzle Co., 227 AD2d 603. 643 NYS2d 623 I 2d Dept 
l 9961: see also Martino v S11/liva11 's of Liber(}I. 282 J\02d 505, 722 NYS2d 884 12d Dept 20011: Lonigro •' 
TJ>C Elecs .. 215 J\D2d 514. 627 YS2d 695 l2d Dept 19951). For similar reasons, plaintifrs t:ausc orat:tion 
based on Wuus· allcgcd breach of warranty must be dismissed under the cireumstanc~s of this case. "In order 
rnr an i..:xprcss warranty to exist. there must be an affirmation of fact or promise hy the seller. the natural 
tcrn.lcn<:y or which is lo induce the buyer to purchase. Thus. for a buyer to recover for breach of express 
\\<trntnl). he must shmv that the warranty was relied on" ( Friedman 11 Medtro11ic:, Inc. . -!2 J\D2d 185. 190. 345 
. YS2d (l37 I 2d Dept I 973 I: see CBS, Jue. i· Ziff-Davis Pub. Co .. 75 Y'.!d 496. 554 I YS2d J~9 1191)0 I). 
1· urthcr. tht..:rc <:an hi.: no clai 111 nf imp! ied warranty of merchantabi I ity frnm a ma nu l'acturcr to a remote purchaser 
not in pri vit~ '" ith that manufacturer where only pro pert) <lamagc. and not personal injury. is al legcd (s<'e Art ft ur 
<ilic/.. Lea11i11g, lnc. 1• William J. Pet::,old. Inc .. 51 J\DJd I I l4. 858 NY. 2d 405 l'.hl Dept 20081: Adiro11dac/.. 
Comhmtion Teck\., Inc. 1• Unicrmtrol, Inc .. 17 J\D3d 825. 793 NYS2d 576 I 3d Dept 20051: Donahue 1• 

Ferolito, J 'ultaggio & Sous, 13 J\D3d 77. 786 NYS2d ' 53 11 st Dept 200..f j). Therefore. inasmuch as the PRY 
in qut·stion '<'vas purrhase<l by Mendenhall Fuel and no rl:!prcsl.!t1lations regarding the PRV were made to lhL' 
lwmeowner before lhe dcvii..:e wns installed on the boiler. there can be neither u showing •)rpri,·ity nor rdi~m<.:L' 
hdwee11 the submgor and Watts (see CBS, Inc. v Ziff-Davis Pub. Co .. 75 NY2d 496. 554 NYS2d .1491I990J: 
. ldiromlack Combmtio11 Tech.'i., Inc.•' U11ico11trol, lm.'. . . \'lf/Jru: Scl111eidma11 "Whitaker Co . . J04 /\J)2d <>-1-:2. 
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7 58 NYS2d 142 I 2d Dept 20031: Do11ah11e v F'erolito, Vultagr:io & Sons. Slf/)!'<1: Scari11ge i• /lolste i11. I 03 
\D2d ~80. 477 NYS2d 9m IJd Dept 19841). 

As for plai11ti fr s rcmai ning strict products I iabil i ty claims. in actions al leg.i ng strict products I iabi I ity ··1 he 
rnanufoclll rl'l' o/'a dc.:le<.:tiv(.! product is liable to any person injured or Jarnaged if the defect was a substantial 
fa..: tor in bringing about hi 'i injury or damages .. (Voss v Black & Decker ittlf~. Co. , 59 '\J Y2d l 02. 10(>. 4(>3 
NYS1d .W8I198.1j) ... 11\j dekctivdy manufm:tured product is Jluwed because it is mis<.:onstructed without 
rq1ard lo whether the intended design of the manufacturer was sali.: or not. Such c.kkcts re~ult from some mishap 
in the numu l~H.:turi ng process i tscll: improper workmanship. or because dcfccti ve materials wcre used i 11 Ii ts] 
construL·tion·· ( Caprara v Cl11:i1sler Corp .. 52 N Y2d 1 14. 128-1 29.436 NYS2d 251 11981 I). In Mdcr to cstahl ish 
a prima focic cm;c in a products liability case alleging a manufacturing defect, a plaintiff must prove that the 
product did not perform as intended, and that the product was defective when it left the manufoc1urcr· s control 
(see Rosado'' Proctor & Schwartz. 66 NY2d 21, 25. 494 NYS2d 851 l 1985j). In a case based upon 
cin.:um'>tantial cvidcm;e, an inlere;:nce that the product was defective when it !ell the manufodurcr"s control is 
pL·rmittcd only i fthc plaintiff proves that the product has not performed as intended and ex d udes all other c:auscs 
or the accident not attributable to the ddcndant (see Ha/lora11 v Virginia Chems .. 4 l NY2d 386. 388. 393 
NYS2d }41 I 19771). 

A defectively designed product is one in which. at the time it leaves the seller· s hands. is in a condition 
not reasonably contemplated by the ultimate consumer and is unreasonably dangerous !'or its intended use 
(Robi11so11 v Reed-Prentice Div., supra, at 479, 426 NYS2d 717; see Vt>ss v Black & Decker Mfg. Co . . s111wa: 
Bombara v Rogers Bros. Corp .. 289 /\D2d 356. 734 NYS2d 617 l2d Dept 2001 I). To establish a strict liability 
claim based on a dcfective ucsign. a plaintiff must show that the product as designed posed a substantiul 
likelihood of harm, that it was feasible for the manufacturer to design the product in a safe manner, and that the 
defective design was a substantial factor in causing plaintiff's injury (see Voss v Black & Decker Mfg. Co . . 
suprn: Gonzalez i• Delta Intl. Maclt. Corp., 307 AD2d 1020. 763 NYS2d 844 [2d Dept 2003 j). In determining 
whcther a plaintiff has made this showing. certain risk-utility factors must be considered (sec> Scarangella i· 

Tlwmas Built Buses, 93 NY2d 655. 659, 695 NYS2d 520 119991). The risk-utility factors that must be 
considered arc: ( 1) the product's utility to the public as a whole: (2) its utility to the individual user;(}) the 
I ikcl ihood that the product will cause injury; ( 4) the availabi I ity of a safer design; ( 5) the pussibility o l"c.lcsigning 
and manufocturing the product so that it is sakr: (6) the degree of awareness of the poten tial danger that can be 
attributed to the injured user: and (7) the manufacturer's ability to spread the cost or salcty-rclatcd design 
chang\.'S (sec> Denny v Ford Motor Co .. 87 NY2d 248. '257, 639 NYS2d 250 [ 19951). These factors are .. rooted 
in a recognition that there are both risks and benefits associated with many products and that t hen.~ are instances 
in which a product ·s inherent dangers cannot be eliminated without simultaneously compromisingorcornplctd) 
nullifying its benclits .. (J>e1111y v Ford Motor Co .. suprn at 257). 

I kre. Watts met its prima focie burden on the motion hy submitting affidavits by pro kssional c.:ngi11e\.TS 
f\ lichm:I Mul la w:-i P.E. and Julius Ballanco P.E .. which state. among other things. that Watts complied with all 
appl icahk industry standards in its design and manufacture or the PR V. that the PRY was not tkfcctive when 
it kl'I Watts · control and had a long time hi story of widespread problem free use, and that their personal 
inspections of'thL' PRV and the boiler revealed multiple other causes oflhc im:idcnt in question. includinµ foilun: 
o l'buik r component parts such as the expansion tank. the aquastaL the trid icator gauge. and the circulator pump 
(set• Terwilligen· Max Co., L td., 137 AD3d 1699. 28 NYS3d 507 f 4th Dept 2016 j: Rabo11-Willimack ,, Robert 
Mom/(f\·i Corp .. 7> AD.Id I 007. 905 NYS2d 190 12d Dcpt 20 l 0 ]; PrestoJI "Peter lugerEllfers., Jue .. .'\ I J\D~d 
I >22. 858 NYS2d 828 I 3d Dept 2008 J: Gian '' Ci11ci1111ati Jue .. 17 /\ D3d I 0 14, 794 NYS2d 215 14th Tkpt 
~005 J: Wesp 1• Carl Zei.\·s , Ille . . 11 AD.Id 965. 783 NYS2d 439 j4th Dept 2004]). The artidavits by Walls' 
~·x pl'rts assert that the i m:idl.'nt was caused because the hoi lcr inquest ion reached excecdi ngly high tem pcruturcs 
and prL·-.;smcs due lo the foi lure or its component parts, thereby causing the PRV to open violently and remain 
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in that p•>sition for an extcntkd pcriod of time. Both experts also idcnli I) the ahsenc<.' of a ,m>per dis<.:harg.1.· I inL' 
to <.:an~ "''a~ cx<.:<.:ss \\Uter and steam from the boikr as an aggrmating <.:ause of the dama~e to the Shcn\ood 
residctKt'. rl1c hurden. therefore. shi fled lo State Fann to suhmit evidence that raises a triable issue as tn 
'"hctlwr the PRY \\a!> dd'cdivl'ly d1:signed or manufactured and. if so. '"h1.·ther such dd'cl:b \\'Cl'1.' proximal\..' 
1.·aus1.'' of'tl11.· suhrogor"s damage'> (.\C'e Ah•trre-:,1• Pro<tpect llo<tpital. supru: Winexrad l ' i\.ew York l111 fr. ,Hed. 
( ·e11ter. \If/WO). 

In opposition. Swtc Fann submitted. among other things. the :.iflidavit of /\Ian 1-i<ldlow. \\ho is a 
forensic consultant in the arcas of mechanical and I IY !\C engine<.:ring. The Fidel low affidavit states that 
deposition testimony hy Watts' own experts. namely, Michael Mullavey P.E. and John Mcl'ab<.: P.E .. rewal that 
the PRV was stu<.:k in th<.: open position following the ineid<.:nt. and thnt its s1.:al disc also was missing. The 
affidavit fl.1rtlll·r asserts that neither of Waus· experts. despite conceding that the PRV was lestc:<l al even greater 
11.:mperaturcs. could aceount for the failure of the PRY to return to a dosed position al'lcr the boiler n:ached 2 1 ~ 
degrees Fahrenheit. and that they failed to set forth any alternative explanation. other than a malfunction or th~ 
PRY. for what would causL' tlw PRY's seal disc to become dislodged from the dcvict· According to the 
artidavit. follow-up test~ conducted by Fidellow revealed that the hoiler·s ~xpansion tank did not foil. and that 
the aquastat. tridicator gauge. and circulator pump were all left in the boiler after the incident and continued to 
function properly aJier the defective PRV was replaced. In addit ion. the Fidellow affidavit states that the PR V 
had been placed on the boiler kss than one year prior to the incident, and that PRYs arc typically manufactured 
to last longer than one year. and to withstand very high temperatures and pressure build up. Fidellow condudes. 
within a reasonable degree of engineering certainty. that the Watts· PRY did not function as intended and 
e:\hihitcd a manufacturing. ddcct when it opened to relieve heat pressure but failed lo close afterwards. The 
Fidel low allidavil. thererore. not only identifies circumstantial l.!vidcncc of possible manufacturing anti design 
dcll:cts in the PRY. hut rebuts the other possible causes of the incident identi lied by Watb ·experts. Given these 
sharp I: <.:0n fl icti ng ex pert opinions. the court de term i ncs that signi licant triable issues exist warranting a den ia I 
of Watts· motion (see Barclay'' Tee/mo-Design, Im: .. 129 /\D3d 1177. 10 NYS3d 665 IJd Dept 2015]: 
Melendez v Abel Womack, Inc .. I 03 J\D3d 609. 959 NYS2d 252 12d Dept 2013 ]: Pierre-Louis v DeL011g!ti 
A merica, Inc .. 66 J\D3d 859. 887 NYS2d 62812d Dept 20091: Steufll v llome Therapy Equip .• fl1c .. 51 /\D3d 
1101. 857 NYS2d 335 ]2d Dept 20081). Accordingly. the motion by defendant Watt's Industries. Inc. for 
summary judgment dismissing the complaint against it is denied. 

J\s to the motion by plaintiff State Farm Fire & Casualty Company, which has been inct>1Tcctly 
denominated as a ··1.:ross motion:· the court notes that the motion is denied as untimely. as it was made altnost 
eight months after the signing of the note of issue (CPLR 3212 I a I: see Miceli ''State Farm Mui. Auto. In.\·. 
Co .. 1 Y3d 725. 786 NYS2d J79 j2004l: Brill v Ci(v of New York. 2 NY~d 648. 781 \JYS2d 261 j'.20041). 
In any cvrnt. denial is required where. as in this case, the court has determined above. that sig.nificanl triable 
issues c:\.il as to whether the PR Y was defrctivcly designed and manufactured (see Alv(lrez •' Pro!lpect llo.<tpit(ll. 
'"/J/'ct: Wi11egr(ld 1• New Forli Uufr. /ttled. Ce11ter. s11pra). 

I>aktl: J{ivcrhcad, '.'J(.'W York 
Ortohcr 17, 201 7 

( ..... 
_ _ I... - z.... . ,,,,~~ 

ARTHl lR G. PITT'i, .J.S.C. 

FINAL l>ISPOSITION _ __x_ NON fl"IAL l>ISPOSITION 
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