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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS: Part 36
Index No. 502375/17

Motion Calendar No.
SOPHIA ALIZADEH and BARBARA VELLUCCI, Motion Sequence No.
Plaintiff(s), _
DECISION / ORDER
-against-
Present:

: _ _ ) _ Hon. Judge Bérnard J. Graham
I. M. PE], CHIEN CHUNG PEI, and L] CHUNG PEI, Supreme Court Justice.

Defendant(s).

Recitation, as required by CPLR 2219(a), of the papers considered on the review of this
motion to: to dismiss the fourth cause of action (retaliation) of the plaintiffs.

Papers Numbered
Notice of Motion and Affidavits Annexed...........ccccone.... _ 1-2
Order to Show cause and Affidavits Annexed.............
Answering Affidavits ...l 3
Replying ATFIdavits.......oivvirirmieenseesensesisnseensssiesenenns 4
EXRIBIS. .t iesiiv e e escese v in s cas s s easibassrnarsesnean
Other:, . .(INEMOJ...cvcrurerersierssairereciseesiesesiones reerenseeannes

Upon the foregoing cited papers, the Decision/Order on this motion is as follows:
Defendants, .M. Pei, Chién Chung Pei, -and Li Chung Pei, have mioved for an Qrde'r_,

pursuant to CPLR § 3211(a)(7), to dismiss the fourth cause of action (retaliation in vi_oi'aﬁOn of
-the Labor Law) of the plaintiffs, Sophia Alizadeh, (“Ms. Alizadeh”) and Barbara VeII"uéci.(.“M's.
Vellucei™), as against-said defendants, based upon the argument that the defendants ha\:'/e-the right
to assert valid and good faith counterclaims in response to plaintiffs’ complaint. The piaintiff_s
oppose‘the relief sought in defendants” motion, having maintained that the complaint pieads a
cause of action, the content of defendants’ counterclaim is frivolous, and the .fOurth'CaL;se..of
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action in their amended complaint was filed in good faith.

Background:

Defendant LM. Pei is an accomplished architect who was well-known for his structural
designs. On or about June 2014, Chient Chung Pei and Li Chung Pei,_(fam_ily'membcrsg'of LM. Pei
and co-defendants:herein), hitéd Home Care Solutions to provide home care aides to aSsi‘st LM.
Pei who was at an advanced age. The plaintiffs were two of the aides that were assigned by Home
Care Solutions to care for Mr. Pei. The plaintiffs allegedly provided nursing, pcrsonal“an'd
household services for the defendants, by performing various tasks that ranged from c_ogoking_
meals, washing dishes, cleaning, doing laundry, and shopping for the Pei family to dressing,
showering, feeding and shaving LM. Pei. The deféendants dispitte the services that the ;f:laint’iff’s
alleged they performed, and instead maintain that the plaintiffs primarily provided da‘iljr personal
care only to L.M. Pei, which included addressing his personal hygiene, admini_sterilig.m:edi(:ine,
occasional food preparation, companionship, assisting in his dressing, and exercising; as well as
performing light housekeeping.

The plaintiffs allege that they worked for the defendants from July 10, 2015 through June
2016, during which time the plaintiffs were paid $30.00 per hour. It is further alleged ﬁlat at least
through the period of February 2016, they régularly worked 12 hours per day and 6 to '? days per
week: Despite the fact that they wotked in excess of 40 hours per week, plaintiffs a'l'l‘e'g‘éa ‘they were
not _adequatél__y compensated, as they were not paid time-and-a-half or overtime wages. |
Additionally, plaintiffs assert that they were not giv_e_ﬁ written notice of their wage rat_eé or wage
staternents as requited by Labor Law § 195(1).

It is-alleged that in 2015 the plaintiffs had approached the defendants and requested that

they be permitted to contihue:to-wotk for the defendants as indepéndent contractors rat_her than as
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employees because they were of the opinion that the agency (Home Care Solutions) had been
paying them in an unfair and untimely manner.. The defendants agreed with this pr0p0$al
believing that it would save them money, and upon the defendants paying the agency tﬁe stim of
$10,000.00, the plaintiffs were released from their employment contract with the agendy_.

In the spring of 2015, I.M. Pei allegedly fell while in the care of Ms. Alizadeh. ;Ther'eafter,
I.M. Pei underwent six weeks of physical therapy: In December 2015, 'a home heal'th.c%are aid,
Eter Nikolaishvili, allegedly grabbed-an_d twisted the arm of .M. Pei, which was in response to:
the latter threatening to. report the aid to the police for “something bad”. Asa re__'sUlt_of:_t_he'
incident, .M, Pei allegedly sustained lacerations_-, bleeding,__to'm skin and. bruising. Itwas alleged
that Ms.. Alizadeh was present in the Pei home during that incident, butignored the cali for
assistance by LM. Pei, It'was further alléged that Ms. Alizadeh failed to seek meédical éSSist'ance
for M. Pei, did not inform his family members of the incident nor was it reported to tﬁe police.
As a result of this incident, the defendants maintain that they reduced the work hours of both of
the plaintiffs, while the defendants sought other home care options. Thereafter, the deféndams
terminated the employment of the plaintiffs. |

Following the termination of plaintiffs’ employment, an action seeking damages fo'r
unpaid overtime wages in violation of the NY Labor Law, and for failure to provide wég‘g.notices_
and wage statements in violation of Labor Law §§ 195(1) and 195(3), was cc_)_mm'en(:edfby
plaintiffs’ counsel on behalf of the plaintiffs.

A summons and complaint dated February 6, 2017, was served upon the dcfend;'ant.s_ and
filed with the Clerk of the Court. In $aid complaint, the plaintiffs seek to remedy unpaiﬂ overtime
wagés in violation of the New York State Labor Law; due t6 the failure of the defendants to
provide wage notices and wage statements in violation of Labor Law § 195(1) and Labti)r- Law §

195(3); as well as for retaliation in violation of the Labor Law, Labor Law § 195(1)(a) states that
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every employer shall provide his or her employees with the rate of pay and whether paid by the
hour, shift, day, week, salary, etc. Labor Law § 195(3) provides that every emplo__yer_-sﬁall furnish
each employee with a statement with every payment of wages which lists the date of w’b_‘r‘k covered
by that payment of wages; ratesof pay and basis thereof, whether paid by hour, shift, déy, week,
salary, ete. For all employees who are not.exempt from overtime compensation. . . the ;statement'
shall in¢lude the regular hourly rates of pay, the overtime rates of pay, the number of régular hours
worked, and the number of overfime hours worked. .

On March 30,2017, in response to the complaint, the defendants served and ﬁl{:’adgan
anigwer which inclided counterclaims. Thereafter, the plaintiffs served and filed an am?end‘ed.
complaint which included the cause of action of retaliation which is the subject of d_‘cfe;ndants:’
Motion to Dismiss. In theretaliation cause of action, the plaintiffs assert that d_efehdan%ts
retaliated against plaintiffs in response to plaintiffs’ complaints of unpaid overtime _'wag_es and that
defendants’ retal_iat'ox_'y_ac_t"ions were intentional, As a result of defendants’ retaliatory éc_tions,_
plaintiffs alile_g'e that they have suffered and continue to 'Suffcr’-'emotibnal distress, loss 6f '
reputation, attorney’s fees and costs, among other damages to be detgrmined. It is allc_ged by the
deferidants that the plaintiffs filed the amended comiplaint in response to the filing of the
counterclaims by the defendants. On Apil 7, 2017, the plaintiffs filed a reply to defénaants’

counterclaims;

Defendants’ contentions:

The defendants, in moving to dismiss the fourth cause of action (retaliation) of the
plaintiffs in the amended complaint, maintain that they have-every right to.assert their timely and
good-faith counterclaims in defending this action, there is no merit to the plaintiffs having

asserted this cause of action, and the cause of action is not adequately pled.
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The defendants contend that the plaintiffs took advantage of them and were delinquent in
performing their duties. This s evidenced by the plaintiffs having convineed the defendants to
pay a sizeable fee in order to terminate the home care agent employment contracts Wlth Home
Care Solutiotis, ard as a result, by defendants hiring the plaintiffs. directly, it afforded the latter
flexibility in terms of job performance, hours, and the ability to work for others, and W_ére paid at
rates-above the market level. In‘addition, when a co-worker of Ms. Alizadeh physical_l_i;/.assaulted
Mr. Pei, Ms. Alizadeh failed to take reasonable measures to safeguard his health and erll-bei'n'g_.

Defendants assert that in order to state a claim for retaliation under New York I;abol_‘ Law
§ 215, a plaintiff must adequately plead that . . . “he or she made a-complaint about the é.empl'oyer-"s
violation of New York Labor Law and was terminated or otherwise penalized, di'scrimiinated

against, or subjected to an adverse employment action as a result”. (Day v. Summit Sec. Servs.

Inc., 53 Misc.3d 1057, 1061 [Sup. Ct. NY County 2016]). Defendants contend that thé plaintiffs

have not satisfied their pleading requirement in that they have failed to allege any _facts-é-to

establish that they were subjected to an adverse employment action. |
Defendanits assert that case law in New York has sharply limited retaliation claims based

upon the filing of counterclaims. Courts have applied the standard that was. set forth in Klein v,

Town & Country Finé Jewelry Group, 283 AD2d 368, 369 [1st Dept. 2001], i'n.-dismiséih_g'
retaliation claims. In m, the Court stated that the ability to assert a retaliation claim édo_.e_s not
rest on the factual merits of the counterclaim, but whether the counterclaims adeQuat‘eljf staté a
valid cause of action at the pleadings stage.

Defendants assert that the plaintiffs cannot and have not alleged any facts which
demonstrate that the counterclaims are baseless or that they would threaten to chill plai:nti'ffs’-
exercise of rights; The plaintiffs recite bare legal conclusions without any factual -SpeciﬁCity to

show Why or how the counterclaims have had a chilling effect on plaintiffs exercising the_i_r rights.
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The defendants maintain that the plaintiffs’ reliance upon conclusory eillegatignS'-

(the defendants filed illegitimate and frivolous counterclaims; the counterclaims are,c_oﬁ_trive_d
against plaintiffs in response to their complaints of unpaid overtime wages) should be disregar.dcd.
by the Court. Defendants further contend that the counterclaims are not frivolous wheﬁ
considering that the defendants have detailed the assault upon TM, Pei and the .misconciuct'of the
plai’nti‘ffs,- and plaintiffs are in possession of photographic evidence. |

Defendants maintain that the plaintiffs’ amended complaint does not allege thaf the
counterclaims fail to state a cause of action. The plaintiffs cannot attack the merits of the
counterclaims by the assertion of new facts in their opposition papers.which were not céontain’é’d in
the amended complaint. _

The defendants also contenid that based upon the First Amendment of the Uni_t’eéd States
Constitution, the plaintiffs’ retaliation ¢laim should be dismissed. Defendants maintaiﬁ_that they
have a constitutional right to petition the Court to seek legal redress through their coun%cerc_laim.
The presence of ““ill will is not uncommon in litigation”, and the fact that such ill will éxists does

not mean disputes are not genuine. Thus, in the context of the First Amendment, it would be

problematic to regulate a false expression based upon the presence of ill will (see BE & K Constr.

Co.v. NLRB, 536 U.S. 516 [2002]).

Plaintiffs " contentions:

The plaintiffs in opposing defendants’ Motion to Disiniss maintain that the counterclaim
lacks merit, and as such, the p_laintiffs_ should be entitled to procce_d-with_ the fourth caugs:e' of action
il their amended complaint. The plaintiffs contend that no employee should be concerned about
losing their employment or their ability to obtain future employment by asserting their -éri_ghts.

pursuant to the Domestic Worker Bill of Rights and the Labor Law.
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The plaintiffs assert that they could not and did not take advantage of LM. Pei, a's_the_y
almost exclusively dealt with his adult children, Instead, it was the adult children, whoi are well-
educated and more sophisticated than the plaintiffs, who took advantage of the latter inédEr_i_yin'g
them their rightful wages. .

The plaintiffs maintain that they were not present at the time that Mr. Pel Was.iﬁj ured, and
instead were diligent in reporting his injuries upon learning of them. The plainti'ffs'--cont?énd that
the claims of the defendants raised in the eounterclaim should have been addressed at.@ carlier
time and are untimely, as the plaintiffs continued to be employed by the defendants for a period of
six monthis after that iricident, 1t is further alleged, upon information and belief, that -tl'iw.
defendants have also failed to commence an action against the person who is accused oz_f having
committed the assault upon LM. Pei. .

The plaintiffs assert that in-dete’rmining the merits of a motion to dismiss, pursﬂant. to
CPLR § 3211(a)(7), the sole criteria is whether the complaint sets forth-a cause of actidn. The
pleadings are to be liberally construed and the non-moving party shall be afforded the-ﬁeneﬁf of
Co.

every favorable inference (see:511 W. 232" Owners Co

.v. Jennifer Realty Co., 98 NY2d 144,

145, 746 NYS2d 131 [2002])..

The plaintiffs maintain that the holding of the court in Klein v. Town & Country Fine

Jewelry Group, 283 AD2d at 369, should not have the effect of precluding "t'he-.plaintiff:s from

proceeding with a claim for retaliation in response to a counterclaim, where the counterclaim that
is pled is frivolous, serves as an adverse employment action of has a chilling effect. Plaintiffs
contend that courts have held that baseless claims.or lawsuits that are designed to deter'claimants

ftom seeking legal redress: constitute imperm'i'ss'ibly adverse retaliatory actions (see Darveau v.

Detecon. Inc., 515 F3d 334, 343 [4" Cir. 2008]).
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Discussion:

This Court has reviewed the submissions of counsel for the respective parties, and
considered the:arguments presented herein, as well as the applicable law, in making _thi;s
determination with respect to the motion by the defendants which seeks a dismissal of i:)laint-iffs’
fourth cause of action contained in plaintiffs amended complaint. |

At issue before this Court, is whether the fourth cause of action in plaintiffs’ arﬁen'de_d
complaint (retaliation in violation of the Labor Law), pleads a cause of action as ag_ainsit.t’he
defendants, as a result of the defendants having filed a counterclaim against the plaint:ifé_'fs.

T the underlying matter, the plaintiffs have sought damages as a result of "thé-f&ﬁlﬁfe of the
defenidants to pay overtime wages in violation of the New York State Labor Law, and fi_or the
failure to provide wage notices and wage statements in violation of Labor Law § 195( 1) and Labor
Law § 195(3); as well as for retaliation in violation of the Labor Law. The defendants iikewise
seek damages as specified in their counterclaims.

In determining a motion to-dismiss, pursuant to CPLR §3211(a)(7), the role of 'fhe.'.couﬁ is
ordinarily limited to. determining whether the complaint (ot in this case the fourth causé of action)
states a.cause of action (see Frank v. Daimler Chrysler Corp., 292 AD2d 118,741 NYSZd 118,
741 NYS2d 9 [1* Dept. 2002]). Upon such a motion, the court must aceept the facts 'alje'g'ed. as
true and determine whether plaintiffs* facts {it within any cognizable legal theory (see_Morone v,

Morone, 50 NY2d 481, 429 NYS2d 592 [1980]). Even though reasonable inferences are drawn in

favor of the plaintiff, “bare legal conclusions” are not presumed to be true (see Godfrey v. Spano,

13 N'Y3d 358 [2009]). !

! In consideting the merits of this matter presented in this motion, courts in New Yo‘r‘k_
have considered and relied upon federal case law for precedent.as many of the reported decisions
involvirg retaliation claims have emanated from cases initiated in the federal courts.

8
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In order to set forth a claim based on retaliation, the plaintiffs must demonstrate that: (1)
they engaged in statutorily protected activity; (2) the employee suffered a materially adverse

action by the employer or former employer; and (3) there was a causal conn'ection.bet-Ween the

protected activity and that adverse action”. (Kelly v. Howard L. Shapiro & Assocs. Consulting.

Eng’rs. P.C., 716 F3d 10, 14 [2™ Cir. 2013] citing Lore v. City of Syracusg, 670 F:3d 127, 157

[2™ Cir.2012]); Dechberry v. New York City Fire Dep’t, 124 F. Supp.3d 131 [EDNY 2015];

EEQC v. K & J. Mgmt.. Inc., 2000 U.S. Dist. at Lexis 8012 [U.8.D.C. No. Dist. 1IL.]). -

The defendants in seeking to dismiss the retaliation claim maintain that this caﬁ'se of
action consists of bare legal conclusions without factual specificity. The fourth cause of action
contained in the amended complaint states: “Defendants retaliated against plaintiffs in 'ireSpon'se_ to
plaintiffs complaints of unpaid overtime wages”. “Defendants retaliatory actions wercg
intentional”. Thus, this Court when considering the motion to dismiss the retaliation ciaim' of
plaintiffs which was based upon defendants assertion of 4 counterclaim, has to de‘tennii;_le whether
the elements ofa retaliation claitm were adequately pled, and whether the plaintiffs provided facts
to counter the assertions contained in the counterclaims or demonstrated that even if th\;e
counterclaims were deemed to be true, theré is no basis in law (see Tang v. Vaxin, I’nc,-_,é_-2'0'1'5 U.s.
Dist. Lexis 41640 [N.D. Al 20157).

This Court finds that even affording a liberal interpretation of the pleadings to this fourth
cause of action as it is set fotth, the plaintiffs have nonetheless failed to satisfy their pléaclin'g
requitements neither do plaintiffs allege facts that address the standards that are -nccdeci- to
propetly plead a retaliatory cause of action. The pldintiffs rely simply upon conclusory ;allegations
in stating this claim. None of the elements necessary for pleading a retaliatory cause of action are

present in this pleading.

The Court in Klein v. Town & Country Jewelry Group , 283 AD2d at 369, which
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addressed issues pertaining to-an action for termination of employment and a counterclaim by the
employer; determined that employers should not be discouraged from expressing their §W11
potential claims. The Court in dismissing the plaintiff’s claim of retaliation reasored tﬁat' “it is the
rare case that the filing of a counterclaim can serve as the basis for a retaliation _claim?"(ciﬁng.

'Equal Empl. Opportunity Comm. v. K & J Mgmt., at 2000 US Dist Lexis:8012), and they had no

“redson to believe that the interposition of the ¢ounterclaim in any way chilled plaintiff’s exercise
of her rights”. * A party sued by an employee is already placed in a defensive posture and a
counterclaim, while itself an offensive action; does not vitiate the initial defense of the ;defenda'nt

employer”. (see Equal Empl. Opportunity Comm. v. K & J Mgmt., at 2000 U.S. Dist. Lexis 8012.

In Arvelo v. Burg, 129 AD3d 417 [1¥ Dept. 2015], a case which followed Klein v. Town

& Country Jewelry Group, the Court held that “defendants interposition of what .appeafs to be

valid counterclaims would not dissuade a reasonable worker from suing his or her emPiOYer for
violating the Labor Law™. .

The Court in Rosas v. Baltar Sales Co., No. 12-CV-6557, 2015 U.S. Dist. Lexis 176625
[SDNY 2015], held that the “filing of counterclaims is only actionable as retaliation wﬁen.thc_

counterclaims are withott merit”,

In Beltran v. Brentwood North Health Ctr. LLC., 426 F. Supp. 2d 827 [N.D. Ill.; 20060, the
Court in dismissing the retaliation claim of plaintiff’s employees, determined that.a.c'_oﬁntcriclaim
must be baseless to support a retaliation claim and a counterclaim is baseless if State.._laiw. makes
the claim frivolous. Moreover, the court stated that “this is not one of the rare cases Wlél.er__e
conduct occurring within litigation provides grounds for a retaliation claim”. .
In addition, a review of the content.of defendants’ counterclaim will indicate that it
arose not just from their disputed contractual agre_eméﬁ_t, but also due to the alleged"‘in%tentionalj

and recklessly negligent misconduet” of Ms. Alizadeh, who-allegedly éndangered the health and
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safety of Mr. Pei by failing to safeguard him from an assault, concealed his injuries and then
failed to obtain proper medical care. The defendants in asserting these counterclaims h%we_. sought
to recover damages for Ms. Alizadeh’s misconduct and the resulting pain, suffcﬁng__a_néi emotional
distress that M. Pei had endured, and for the emotional distress :ofﬁc'o_.—'defendants,_'Chi‘én Chung
Pei and Li Chung Pei, as well as for breach of contract. As such, the:nature of the counier_claim
was Tiot merely limited to the circumstances surrounding the -emplt)ymentragreemen't'bémeen the
parties, but seeks damages for the injuries. that .M. P¢i sustained while in the care. of the plaintifs.

This Court.finds that the dismissal of plaintiffs™ fourth cause of action will not m any way
limit their ability to pursue their claims, pursuant fo Labor Law § 195(1) and Labor La\;Jv”§' 195(3).
The plaintiffs, by initiating this action, have 'subj_'ecte'd themselves to the defenses aveii‘léable to the
defendants, and by the latter asserting these counterclaims it does not appear to 'adversély affect
the plaintiffs (employees) from pursuing their claims against a former employer who Vs%as

_a'll_eg_edly not in compliance with its statutory obligations towards its employees.

Conclusion: |

‘The motion by defendants, I M. Pei, Chien Chung Pei, and Li Chung Pei, for aﬁ Order,
pursuait to CPLR § 3211(a)(7), to dismiss the fourth cause of action (retaliation in vioi'aﬂon of
the Labor Law) of the plaintiffs, Sophia Alizadeh, and Barbara Vellucci, is granted. |

This shall constitute the decision and order of this Court.

Dated; December 11, 2017

Brooklyn, New York ENTER : -
/ - f——

Hon. Bernard J. Graham, JUStice
Supreme Court, Kings County
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