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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY' OF BRONX .. PART IA·19A 

MARIA NUNEZ1 

Plarntrff (s) 

.. against .. 

JASON WRIGHTi M.D.t CARYN ST. CLAIR; 
M.D.,1 DAN BUR.KE., M.D., KIMBERLYMATHISr 
M.D. VIVEK MOITRA. M.D., JED BRUDER. 
M.D.~ KATHERJNE FITZGERLAD. RN, NILDA 
TANTUcAN-FLORES, RN. and NEW YORK 
PRESBYTERIAN HOSPJTAL. 

Defendant(s} 

HON. DOUGLAS E. MCKEON 

INDEX. NO: 300880/09 

DECISION/ORDER; 

Motion by defendant Vfvek Moitra., M. 0., for summ:ary Ju.dgment Js decided as 

ml laws. 

This .l$ a medical maJp~aetice actinn. Plaintiff* a 50 year old morbidly obese 

woma:n.; with a past history of hystereotamy and removal of an a.vary, was seen at 

ttre New York Pres.byterian. HospUal Clinic far left abdomJnal pain. An ultrasound 

showed a. pelvic mass and a man at her cervix. Pf:aintiff elected to undergo surgery 

and Dr. Moftra was the attendlng anesthesiologist for the September 1 o, 2.007 

•urgery performed. by co-defendant. Dr. Jas.an Wright. Pre-ope.rafiv&ty, Dr. Moitra 

J:aw p,l·afntfff at 7:21 en the morning of the surgery faUowing the pre-anesRJeS:ia 
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eva.luattan by the re:sident assigned to this oasa Dr. Mo.itra .. revi.ewed the pre­

operative tests alld pre~operative lab results and ft was his duty ta determine 

whether plafntiff ·wu a candidate for surgery and .anesthesia •. Al; su.ch, he needed 

to evaluat& her ri.sk for bleeding* The risk factor he tdentifl:ed wa:s: obesity! whldl 

necessitated more oomplicated $urgery. In his ol'inian, none of the lab results 

indicated a.n elevated ne• for bleeding. Plaintiff was. in the OR at 7:•o a.m .. and 

ready for anesthesia at 8:00 a.m. Surg.ery commenced at 8:31 a.m. and ended at 

1 ;23 p.m. Ms. Nunez left the OR at 1 :25 p·.m. At the oonalusion af tbe surgery 

pta:intlff wae extu'bsted. There is no documented e'Kam by or .. Mojtra Etfter 

.extubation. He did nm 'see plaintiff again prior to her dl$Charge from the PACU at 

!:45 p.m. 

Initially, pJalntiff's cau;se of aotion for Iack of infof1T18d consent is dismissed. 

Dt M<:iltra ha• established that five days befsre the surgery plaintiff executed a 

oor11ent form. In opposition, plaintfff failed to challenge this prrme fa~ie showing of 

entitlement to dismissal at the tack of informed consent claim and, as a result!. said 

claim is dismissed • 

. Dr. .Moilra haJ provided the Court With the affirmation man expert~ Or. BruseQ, 

who is Board C.ertified In Anesthes.iology, C.rfticaJ Care Medi.cine, and Internal 

Medidne along with medl0aI records from New Y'ork Presbyterian Hos.pital and 

depos'Jtion testimony~ Or. Moitra argues that he neither departed ftorn the ftartdard 

of care in treating. plaintiff nor did any of his· act.a or omi$~ions cause the plaintiffs 
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injuries. Based on the eVidenee, provided by' movants, il W&6 demonstrated that Ms. 

Nunez was n.ot anemic prior to the surgery·as alJ m her pre .. operattve blood work was 

within normal limits. D.r, Moitra showed that tte did a thorough and proper pr• 

anesthesia evaluatipf"I ra.nd ttrat he provided appropriate anesthetic agents 

throughout the surgery. He.estabfished that he monitored .the pJaintlff&Vital signs 

and fluid levels throug,tiout and that plaintiff· tolerated the surg.ery wen from an 

ane$thesia prospective. Additionally, Dr. Moitta usedthedeposjtion.testimonyof Dr. 

Wrtght, a 'surgeon, to .demonstrate that he had .actlleved homeostasts, and Ms. 

Nunez, was not actively .bleeding at the time .of the surgery. He establishmd that no 

tran.&fueion was required during the surgery and that even if she had received a 

transfusion it wouJd not have prevented intemal bleeding :as trart&fused blood does 

not .aontain the elotting factors neceasary to control bleeding. Dr •. Moitra has a.Isa 

submitted evtdem:e to &haw .that there were ne sign:s of internal bleedins sum as 

unttable vital sl.gns, low urine output) low b'lood pressure, pain! shortness, Qf breath 

or elevated heart rate while she wes undar hls care orfarthe folloWfng twelve hovrs. 

Finally, Dr. Moltra established that he was not reaponslble for plaintiff after she left 

the PACU (post-aneathesia care unJt) at 5~45 p.rn, ,on September 1O,20.07. As such, 

fhe Court finds that rtl'aV:a.nt ha$ satisfied his burden of proof as a proponent of t 

motion for summary judgment and successfully shifted the burden to plaintiff to 

pro\fide proof., in adm1sslble form, .suffictent to raiss a triable Issue of fact. See 

Alvare1: v~ Prospem Hosgital, 68 N.Y."2d 322 \1986}.. 

a 
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IM opp.osmcm, plaintiff argues that she wa.s admitted to the defendant hospital 

fO.r elective gyneeological surgery for a left adnaml mass and enda..,cervical i:i.olyp 

butent!ed up suffering a massive intra-abdominal bleed whinb caused her to go into 

carc:Uoputmonary arrest resulting in e~en&lve hospitalization. ln s.upport of her 

opposition., pJaintiff has. provided the ·court wttn the affirmation elf JO e>tpert, who.se 

name. nas been redacted, Who opines that Dr. Moitra d.eparte.d fmm g:ood and 

accepted standard& ;of practice, .operatively, intra,.operatively and pgst-.operatively, 

The Court .notes that this physician is Board Certified in Critical Care Medicine. He 

opines that Dr. Moitra faited to property evaJuate plaintiff preoperatively~ failed to 

reeogni:ze the a:igntfior.mce of her p.reoperative lab~ including borderline high 

cgagulation profile, failed to recognize that plaintiff losta signifieant amount of blood 

during the 1urgery and that the, loss· of blood, combined with the administration of 

cty~Hoid flultt cau~d her preoperative borderline high eosstulaiton profile to 

elevate into the abnormal range. He also opines lh,at the expert feH.ed to test her 

blood levels intra.·operatively1 failed to adm.ini1ter blood during or at the end of the 

surgery and failed to properly monitor h·er postoperatively in the PACU. 

In teplyi defendants argue that as Dr. Moifra is a So.ard C-ertified 

Anestheaiofogl$t ~nd because the. plaintiffs e>epert epecfalizes in critica:.I oare and is 

not ncrens.ed or trained to admlnister :ti"lesthesra in the operating room his opinions 

wtth regard to mattet• herein e}(ceed tne scope ot his education and traJnlng., 

Defendant points out that a witness may not testffy 8$ '8 mediQaf expert until he 
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establishes his knowledge of the relevant standard of oare and where an expert 

seeks ta testify outsrde oi his area of expertise ne mus·t first Jay a foundation for hl~ 

opinions and demonstrate fhat he possesees the requisite skUI to render a reliable 

.opinion. SeeAppleWhrte v. Aceuhealth Inc. a1.AD.3rd84 (1•1 Dept 2010}. This 

court disagrees With defendant and holds that plaintUfsexpert is sufftoienfly quallfle.d 

and competent to render an opinion in oppasUion ta Dr. Moitra's. motion. 

Recerttfyl the court in Severino v,. Weller( __A. D.ard_1 .20·17 N'V Slip Op 

01'3'25 (tst Dept.,. 2017) wrote·: 

"Summaryjudgment purauantto CPLR 3212 permits a defendant to 
dlspos.e of a aase pn~mptly where eJaJm.s ta~ merit. It is not intended 
to deprive .a plaintiff of the right. to adjudica1e claims; ·where factual . 
issues exist. In th:is case. we adhere to the rule that summary Judgment 
is not authorized in, a medical malpractice amlt:m where the parties 
adduce confllofirtg cplnlons Qf mediaal experts {citation omitted)." 

Here., pf afntfff by tts expert~ has suffiotently raised issues t'ff ·fads that make 

re9blution of the claims against Dr. Moitra by summary Judgment lmpo9ible. This 

is not to diminish, in .any way., the eompelUng mature of Dr. Moitra's· arguments, 

However, a nisi griul, eourt1s role in the dtJterminafion Qf a summary judgment rnotio.n 

in .a medical malpractice aa-tion is not to evaluate the arguments qualitatively but to 

de1ermtn:e whether there is a s.ufficient factual ditput$ as r:efleoted by conflicting 

elfPert .opinions. 

Dr. Moitra's motion for SLJmmary judgment is denied except to the extent that 

summary judgment was granted on the informed consent claim. 

810 ordered. 

Dated: 1f /A h1 
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