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MEMO DECISION & ORDER eopy INDEX No. 1550112 

SUPREME COURT - STATE OF NEW YORK 
!AS PART 33 - SUFFOLK COUNTY 

PRESENT: 

Hon. THOMAS F. WHELAN 
Justice of the Supreme Court 

---------------------------------------------------------------X 
US BANK NATIONAL ASSOCIATION, as 
Trustee for Home Equity Asset Trust 2004-8 Home : 
Equity Pass-Through Certificates, Series 2004-8, 

Plaintiff, 

-against-

EDUARDO CHAVES, AMYL. KOBARG, 
BROOKHAVEN MEMORIAL HOSPITAL 
MEDICAL CENTER, MORTGAGE 
ELECTRONIC REGISTRATION SYSTEMS, 
fNC., as nominee for Accredited Home Lenders, 
Inc., ''JOHN DOE #1" to "JOHN DOE #10", the 
last I 0 names being fictitious and unknown to 
plaintiff, the persons or parties intended being the 
persons or parties, if any, having or claiming an 
interest in or lien upon the mortgaged premises 
described in the verified complaint, 

Defendants. 

---------------------------------------------------------------X 

MOTION DATE 9/28117 
SUBMIT DATE 10/20/17 
Mot. Seq. # 001 - MG 
CDISP Y_ N _lL 

HOGAN LOVELLS US, LLP 
Attys. For Plaintiff 
875 Third Ave. 
New York, NY 10022 

DeLISA LAW GROUP, PLLC 
Attys. For Defs. Chaves & Kobarg 
630 Johnson Ave. - Ste. 006 
Bohemia, NY 11716 

Upon the following papers numbered l to _14_ read on this motion to appoint a referee to compute among 
other thinos ; Notice of Motion/Order to Show Cause and supporting papers~ 
_ ; Notice of Cross Motion and supporting papers: ; Opposing papers: 9-10 ; Reply papers ; 
Other 11-12 (memorandum); 13-I 4 (memorandum) ; (mid 11fte1 he111 i1111, eottllsel in support and opposed to 
tbe motion) it is, 
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ORDERED that this motion (11001) by the plaintiff Ii.Jr. among other things. summary 
judgment and the appointment or a referee lo compute. is grantt..:<l in its entirety. an<l it is further 

OR/)1:,"RE[) that the proposed Order submitted hy plaintiff. as mm.Jificd by the court. is 
signed :-imultancously herewith and it is rurthcr 

ORDERED that plainti !Tis directed to lile a notice or entry within five days or n.:cc..:ipt of this 
Order pursuant to 22 NYCRR ~ 202.5-b(h)(3). 

The foreclosure action was commenced by filing on .J anuary 9. 2012. In essence, on August 
13. 1004, the defendants, Eduardo Chaves and Amy L. Kobarg. borrowed, upon a promise to repay. 
$2S6.000.00 from the plaintilrs pn:decessor-in-intcrest and executed a promissory note and 
mortgage. l lowever. the <lclcndants defaulted on that promise by foil ing lo make the required 
mortgag.c payment due on /\pril I , 201 I. The defondants have answered this action. In their answer. 
dcl'cndants allege twelve affirmative defenses. with three cloaked as counterclaims. 

In the moving papers. plaintiff addresses its burden or proof on this summary judgment 
molion und n;l'utcs the affirmative dcfonscs and counterclaims «)f the answer. With regard to the 
issue of the Jefuult letter. plaintiff has established its prima facie burden with the submission of the 
arfidavit or Shae Smith, sworn to on August L 2017. a Vice President of Wells Fargo Bank. N./\. 
the pluintilFs loan servicer. She explains Wells Fargo's practices and procedures and that she has 
personal knowledge of al I the relevant documents. 

With regard to the RP APL ~ 1304 pre-action notice, she describes Wells Fargo· s regular 
practice at the tim<.! concerning th1; first-class mailing. with the I 0-digit tracking number and the 
certified mailing. with the 20-digit tracking numbers. She is familiar with the mailing practices and 
attests that the regular practice was adhered to with respect to the required mailings. She submits 
the l IS Postal Service rrintouts. as provided by a Track Right Report. which details the date and lime 
or attempted delivery ,m<l the US Posrage paid fo r each mailing, with the corresponding tracking 
numbers. /\!so submitted is the internally created NY Mailbook. which details the scrviccr's proof 
or mailing. /\dditiona lly. the US Postal Service unsigned certified mail return receipt card is offered. 
Finally. the filing with the NYS Department of Financial Services. pursuant to RP/\Pl. ~I 306, is 
provi<lcd. 

Therefore. plaintiff has satisfied its prima facic hurdcn 011 this summary judgment motion 
(s<!<! I/SBC /Jank USA, Natl. Assn. v Espinal, 137 AD3d I 079, 2:8 NYS3d l 0712<1!)cpl20 l 61: U.S. 
B1111k Natl. A.Hit. v Cox. 148 /\D3d 692. 49 NYS3d 527 l2d Dept 20171). 

!'he bur<len then shirts to the defendants (see Bank of A merica, NA. 1· DeNardo, 151 ;\l)~d 
I 008. 58 N YS3d 469 I 2d Dept 2017 I: Redrock Ki11gs, LLC v Kin.gs I Iote/., Ille . . 109 /\I )3d 601. 970 
NYS2d 80412d Dept 20131) and it was thus incumbent upon the answering dekndants to submit 
proorsunicicnt to raise a genuine question of focl rebutting the plaintifCs prima foci1; showing or 
in support or ihe at'lirmativ<.: deknst:s and counterclaims asserted in lheir answer or otherwise 
availuhle tt1 her (see Flagstar Bank l' Bellafiore. 94 AD3d I 044. 943 NYS2d 5) I 11d Dept 20121; 
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Grogg A.\·socs. v Sout'1 Rd. 11.HOl:\· .. 74 AD3d I 02 l. 907 N YS2d 22 j 2<l Dept 20 I 0 I; Wells Fargo 
Bank v Karla. 71 /\D3d 1006. 896 NYS2<l 681 12cl Dept 2010]: Was'1i11gto11 Mui. Ba11k v 
O'Co1111or, 63 /\D3d 832.880 NYS2d 696 [2d Dept 2009]; J.P. Morgan Cllase Ba11k, NA v 
/lg11el/o, 62 /\D3d 662. 878 NYS2d 397 l2d D~pt 2009J: Amnes F1111di11g Corp. 1• Houston, 44 
/\D3d 692. s-n NYS2d 660 12d Dept 20071). 

Notably. affirmative deknscs predicated upon legal conclusions that arc not substantiated 
with allegations of fact ure subject to dismissal (see CPLR 3013. 30181 b [:Katz v /Jlfiller. 120 AD3d 
768. 9<)J NYS2d 34612d Dept 2014]: Becher v Feller. 64 /\03 672, 677. 884 NYS2<l 8312d Dept 
2009 1: Cohen Fa.\·hion Opt., Ille. v V & M Opt., Inc .. 51ADJ.d619, 858 NYS2d 26012d Dept 
20081). Where a defendant fails lo oppose some or all matters advanced on a motion for summary 
judgment. the fads as alleged in the movant's papers may be deemed admitkd as there is. in effect, 
a concession that no question of fact exists (see Kue/I11e & Nagel. Jnc. v Baide11. 36 N Y2d 539. 369 
NYS2d 6671 I9751; see also 1l1adeli11e D'A11tlumy E11ter., Inc. v Sokolowsky, I 01 AD3d 606. 957 
NYS2d 88 1 lst Dept 2012.l:Argent Mtge. Co., LLC v Me11te:w11a. 79 AD3d 1079. 915 NYS2d 
59 I I 2d Dept 20 I 0 I). In addition. the failure to raise pleaded affirmative defenses in opposition to 
a motion for summary judg1m:nt renders those defenses abandoned and thus without any enicacy 
(see New York Commercial Bank v J. Rea/~p F Rockaway, Ltd .. I 08 /\D3d 756, %9 NYS2d 796 
j2d Dept 20131: Starkman'' City of Long Beach . 106 AD3d 1076. 965 NYS2d 609 Pd Lkpt 
20U I). 

In opposition. defendant only ruiscs one claim, thut is, compliance with RP /\PL § 1304. 
Therefore. all J\Jlirmative Defenses and Counterdaims arc dismissed as abandoned. except the 
Fourth /\ffirmative Dcfen:;c. 

/\ny claim that the RP /\PL§ 1304 notice was not properly mailed is rejected. /\s noted by 
the Court or Appeals ... , i It is a general rule that lhc law presumes that a letter properly addressed. 
stamped and mailed is duly delivered to the addressee"" (Tmst & Guar. Co. v Bamltardt. 270 NY 
350. I N l ~2d 459f1936.j: see also E11gel v Lichternum, 95 /\D2d 536. 538.46 7 NYS2d 642 l2d Dept 
1983J1··1 ijl has long been recognized in the laworevi<lence that a letter properly mailed is presumed 
lo have been received .. I). I lcre, in light of the submission of the affidavit of Vice President. Shae 
Smith. an employee of the scrvict:r who mailed the notices, the Court need not address defendants · 
concerns us to the quality or the affidavit since it satisfied the admissibi lity requirements of CPLR 
4:'\ J 8(a) (see Stewart Title Ins. Co. v Bank of New York Mel/011, ·-- AD3d __ . 2017 WI. 4399095 
[2d Dept 2017 1: Citigroup v Kope/01vitz. 147 /\03d I 014. l 015.48 NYS3d 22312d Dcpt20171: sl:'e 
genera/~\'. Citimortgage, file. 11 Espi11al, 134 /\D3d 876. 23 N YS3d 251 I 2cl Dcpl 201 S-1). 

\llorcovcr. the alfalavit is more detailed than the affidavit suhmitlcd in the nx:ent appdlatc 
holding of I/SBC Bauk USA v Ozcau. _ /\D3d . 2017 WL 4657992 (2d D1:pt 2017). which 
clariJic<l the ret1uiremenls for satisfaction or the business records rule. 

In any event. a business record will be admissible ii' that record '"v,1as made in the regular 
cour::.c of any business anc..I ... it was the regular course of sw.:b business to make it. al the ti1111: o!'thc 
act. transaction. occurrence or event. or within a reasonable time thercaltcr .. (One Step Up, Ltd. v 
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Webster Bus. Credit Corp" 87 /\D3d I. 925 NYS2d 61I1st Dcpl 201 1 I: CPLR -l5181all. Whik 
.. the 111.:1T riling or papers received from other entities is insullicicnt to quality the documents as 
business records. such records may he admitted into evidence if the recipient can establish personal 
knowkdgc or the maker's business practices and procedures. or that the records provided by the 
maker were incorporated into the recipient's own records or routinely relied upon hy the recipient 
in its business .. (/)eut.fflte Bank N atl. Trust Co. v 1Wo11ica, 13 1 AD3d 73 7, 15 N YS3d 863 I 3cJ Dept 
20 151: lflf<>li11g State 1• J 58tlt St. & Riverside Dr. llous. Co., Inc .. I 00 /\D3d 1293. 956 YS2d I% 
13d Dept 2012 1. citing People v Cratsley, 86 Y2d 8L 90-91. 629 NYS2d 9921 19951). 

/\ppcl late case authorities have thus held that a loan servicer may h.:sti fy as to payment 
dctaull s and other matters relevant to a Corcclosing plaintiWs prima fac ic case on records it 
maintuins in the regular course or its business as servicer o f the subject mo1igag<.! loan (s<'e 
Pe1111ymac I folding::.-, LLC 11 To11u111elli. 139 AD3d 688, 32 NYS3d 181 J 2d Dept 2016]; Deut.fflte 
Bank Nlltl. Trust Co. '' Naughto11. 137 /\D3d 1199. 18 NYS3d 444 l2d Dcpt 20 J 61: Deutsche Ba11k 
Natl. Trust Co. vAhda11 . 131 /\.D3d I 00 I. 16 YS2d 459 I 2d Dept 20151: Wells Fargo Bank, N.A. 
vArias, 121/\D3d973. 995. YS2d I 18 J2d Dept 20141; SI!<! also Deutsche Bank Natl. Trust Co. 
"Monica. 131 J\.D3J 737, supra: HSBC Bank USA , Nlltl. Ass'n 11 Sage. J 12 J\.03d 1116, 977 
NYS2d 44613d Dept 2013 J; Aames Capital Corp. 11 F'ord. 294 /\D2d 134. 740 NYS2d 880I1st 
D<..:pl 20021 ). It is also established law that an assignee or other transferee ol'thc loan docu1rn;nts may 
n:l y upon the bus iness records of the loan originator or other predecessors in interest. to establish 
such tn.111sl'crcc · s daims for ret:ovcry of amounts due from the debtor so long us it establishes that 
it rdied upon those records in the regular course of its business (s<!e Landmark Cllpital Inv., J11c. 
1· Li-Slum Wang. 94 /\D3d 4 J 8. 941 NYS2d 144 [ I st Dept 20121: see also Por(folio Recovery 
Assoc .. LLC 11 Lall, 117 /\D3d 576. 8 NYS3d 1 () I 11 st Dept 20 15 ]). 

That there is no requirement that the arliant have personal knowledge o!'cvery entry is clear. 
particularly where there is a business relationship between the enti ties entering and mainta ining the 
records and those incorporating and relying upon them in the regular course or their business (see 
Citibank, NA v Abrams, 144 /\D3d 11 12. 12 16, 40 NYS3d 653 pd Dept 2016 I r··J>olk was ent itled 
to rely on the loan records in addressing the issue or possession. as CPLR 45 181 a I docs not require 
a person to have personal knowkdgi? . .. . " ]: Deutsche Bank Natl. Trust Co. ,, Mo11ica. 131 J\1)1d 
737. 739. sup/'((: llSBC Ba11k USA, N.A. v Sage, I 12 /\ D3d I 126. 1 127, supra: Landmark Capital 
/Jm. Inc. 1· Li-Slum Wang. 94 /\Dd3d 418 . . wpra 1 ··PJuintiff established its entitlement to j udgmcnt 
as a matterorla"" by relying in part on the original loan file prepared by its assignor. PlaintilTrclicd 
011 thcs~ records in its regular course of its busirn.::ss··n. 

I kn:. as set f"onb in the allidavit of Timothy Eek1:ry, he is personally familiar \vi th plaint ilf s 
regular business practice. he describes the practice and swears that the husiness records were relied 
upon on a r<..:gular bas is in th<.: course of plaintiffs business as cu:stodian, with respect to this loan in 
defau lt. Therefore. plaintiff relied upon the records in its regular t:mirse or business and such 
reliabil ity is key lo its admissibility (see Corsi l ' Town of Be.t/ford, 58 /\D3d al 23 1 -232. 868 
'\IYS2d 158 [ 1d Dept 2008 I."" dr!llird 12 NYJd 714. 883 N YS2d 79712009 I: Matter<?f Carotlters 
r (il:..'JCO !11tlem. Co .. 79 J\D3d at 865. 91 4 NYS2d !99 [2d Dept 20 10j). 
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It is the Court which must determine the threshold requirement Cor admissibility (see People 
v /(e1111er~J '. 68 N Y2d at 57(). 510 NYS2<l 853 I l 986]). !'he Court of/\ppcais in Bo.<i.rnk v Steinberg. 
58 NY2d 9 l 6. 919, 460 N YS2d 509 ( 1983) held that there was no need to produce the person v. ho 
did the actual mailings since "It Jhe proof or the Sheri rr s regular course or business in this regard 
sufliccd:· In Hospital for Joint Diseases 11 Elrllc. Juc .. 11 i\D3d 432. 433. 783 NYS2d 612 (2<l 
Dept 2004 ). the Second Department held that an aflldavit based upon records maintained by an 
insurer in the ordinary course of business did constitute admissible evidence ( .. Personal knowlcdgt: 
l>I' such documents. their history. or speci fie content arc not necessarily required or a document 
custodian··). Various cases. particularly in the Second Department, have bdd that sucb business 
records arc admissible (see CitiMortgage, Jue. v Espinal. 134 AD3d 876. supra: O(ympusAmerica, 
Inc. 11 Be11er(J' !Ii/ls Surgical Inst .. 1 I 0 AD3d I 048. 974 NYS2d 89 I 2d Dept 20131: Burrell l' 

Barreiro, 83 /\D3d 984. 922 NYS2d 465 l2d Dept 20 J 11: DeLeo11 v Port A uth. of N. Y. & N.J. , 306 
AD2d 146. 761 NYS2d 54 I I ~1 Dept 2003] ; We 're Assocs. Co. v Rodin Sportswear ltd., 288 AD2d 
465. 734 NYS2d 104 [2d Dept 200 I]: Spa11ge11berg v Chalo11pka. 229 i\D2d 482. 645 NYS2d 514 
[2d Dept 19961). 

I krc. Timothy Eckcry and Shae Smith. as the current recipients of the recon.ls. can establish 
personal knowledge of the maker's business practices and procedures. "and the records themselves 
actually evince the facts for which they are relied upon (citations omitted)'' (Citigroup v Kopelowitz. 
147 AD3d I 014, suprn ). Therefore. this Court holds that the records relied upon, in the affidavit or 
Shae Smith. arc admissible pursuant to the business records rule. R~jected as unmeritorious is 
dckndant counsel's claim that the plaintiff's affidavit of merit is insufficient due to a lack of 
personal knowledge on the part of the affiant. who is an employee of the servicer wb ich conducte<l 
the mailing. 

Even under the dictates of CitiMortgage, Inc. v Pappas, 14 7 AD3d 900. 4 7 YS3d 415 (2d 
Dept 2017). plaintiff has mc.t its hurckn. Due proofof thc mailing ofthc RP APL§ 1304 notice can 
bt: established by any one of three altt.!rnative methods. First, by the submission of an affidavit or 
service (see JPMorgan Cltllse Bank, N.A. vSclwtt, 130 AD3d 875. 15 NYS3d 35912d Dept 20151: 
Wei/~,. Fargo v Moza. 129 AD3d 946. 13 NYS3d I 2712d Dept 20 I 5 I): second. by ··proof of mailing 
by the post office" alternative method of proor or proper mailing set forth in CitiMortgage, foe. 11 

Pappas. 14 7 /\D3d 900. supra): or the third method. that is. the business record exception alternative 
of proof of proper mailing set forth in CitiMortgage, Inc. v Pl1ppas. 147 /\D3d 900, supra (see 
C' l'LR 4518). llerc, plaintiff satislicd the mailing requirements or RPAPL § l 304 with the 
submission or an affidavit that satislics the second and third altcrnati ves under CitiMortgage, Jue. 
v Pappas. I .f 7 AD3d 900. supra: see generally. Flagstar Bank, FSB v Mendoza. I :w J\D3d 898. 
32 NYS3d 278 [2d Dept 2016 J). 

The aniuavit adequately sets rorth the basis of the Vice President's knowledge and 
established the admissibility or the documents uppended to the affidavit as business records (see 
O(J1111p11s America, file. v Beverly Hills Surgical Inst .. 110 i\ D3d I 048, supra: Deleon v Port 
A11tlt. <?{ N. Y. & N.J .. 306 AD2d J 46. supra). 

The reason that entries made in the regular cournc of business arc admissibk as an exception 
10 the hearsay ruk is that since tht!ir purpose is to aid in the proper transaction or the business and 
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they ar~ usdcss for that purpose unkss accurate. th1: motive for following a routine of accuracy is 
great and the motive to folsiJ) is nonexistent (see Nimble v Haris NI. Jorge11so11, Co . . 358 Ill. /\pp 
1<l 400. 414. 294 Ill. Dec. 402. 830 N.E.2<l 814 120051). 

Therefore. the Court grants plaintiffs motion ( 1100 I ) in its entirety and simultaneously signs 
the proposed Order. as modified. 

DATl:t): j ( ( t /J_f'f 
- / .LL - · .; I ,/ 
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