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SUPREME COURT OF THE STATE OF NEW YORK
_ COUNTY OF NEW YORK PART 46

'VMAX,EMBER}_P-“jvfjf; ST T Index’ No. 151379/2016

Plaintiff

- agalnst - 'fv f St "_f'rDECISIONfAND’QRDER»”'

CHARLENE DENIZARD, DANIELLE BIRKENFELD
" ROGER BROWN, MICHAEL: HOWARD SAUL, 65 .
. WEST 95TH OWNERS CORP.; .FENWICK KEATS Sy L
MANAGEMENT, INC. and R J PANDA : " B

Defendants

o - LUCY BILLINGS, J.S. c
Defendants prev1ously moved to’ dlsmlss the complalnt based'
on 1ts fallure to state a: clalm, documentary ev1dence, releases,

res 1ud1cata, and another pendlng proceedlng } C P»L‘R §}

321I(a)(l); (4),-(5), and (7). In & dec1s1on dated August 3

_2017,“the court‘grantedfdefendants’ motlon based on'res,ludlcata.

C.PLL.R,»§ 3211(a)(s)}_lPlaintiﬁfThon.ﬁoves'té reargue
defendants’ motion to,dismissAhfs-firstfclaimwonlyécwhich seeksf
Adamages for hisnrespiratoryvconditionjcausedibyitheir3failufé;to
vprov,ide 'he_at in his’ c"oof,p'erativ,e ’a’pvar_tmenitf 1n 2014 CPLR §
2221(d) . | | R . o

.I. . PRIOR LITIGATION BETWEEN PLAINTIFF AND DEFENDANTS o

The court dlsmlssed thls flrst clalm based on a Stlpulatlon-
of Settlement dated October 26 2015 between plalntlff and all
'vdefendants here in ‘a proceedlng by defendant re51dent1a1 |
l'_cooperatlve corporatlon-agalnst plalntrff, a unit owner‘ln the
_COOperatiVe’s'buildingﬁv In»that proceedingfpiaintiff;_
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counterclaimed for condltlons dangerous to his health caused by
the cooperative’s fallure to prov1de heat 1n hlS cooperatlve

. apartment in 2014.: Moreyelgnlfleahtlyﬁ:the_St;pulatlonkofv
Settlement requires that; upoh COmpliahce-with the Stipulation,
plaintiff was to exchahge_releases,that release allAQefendants
now named in this action fromeliability for‘anyvclaims plaintiff:

ever had, now has, or may have against RELEASEE, for, upon
or by reason of any matter, cause, or thing whatsoever, from
the beginning of the world to the date of this Release,; but
limited to those claims asserted and/or that could have been
. asserted by Max Ember in the proceedlng commenced in the
Civil Court of the City of New York,: County of New York,
entitled 65 West 95th Owners Corp. v. Max Ember, et al.
Index No. L&T 51752/2015 and the action commenced in the
Supreme Court of the State 'of New York, County of New York,
entitled Max Ember V. Charlene Denlzard et al., Index No.
652142/2014 ' '

Aff. in Opp’'n of MaX‘Ember'(May 12, 2616?'EX .C.ﬂ.S (emphases
added) . The complalnt in this action does not mention the
October 2015 Stipulation of Settlement in the ClVll Court .
proceeding, let alone allege defendants' noncompllance Wlth that
Stipulation of Settlement . Insofar as'plaintiff insiets that the
parties did hot intend the Stipulation of Settlement to preclude
a later action based on a theorylor seeking relief not litigated
in the prior proceeding or_aetion,-the'Sti?ﬁlation of
Settlement’s agfeement to'execute'the'releasee'is'the_best

evidence of the parties’ intent. Ellingt en v. EMI Music, Inc.,

24 N.Y.3d 239, 245 (2014); Schron v. Troutman Sanders LLP 20

N.Y.3d 430, 436 (2013); Marin vquonstltutlon Realty, 128 A.D.3d
~ 505, 507 (1st Dep’t 2015).

Also significant is the prior .action in this court to which
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‘the releases refer and which alleged conditions in-plaihtiff’s

apartment in-2014 that hare, and éoﬁtinue;to be, dangérdus,
hazardous and/op detrimental to Plainpiff’s 1ife{ health_and
safety.  Said conditions include, but ére not limitedito;vthe
following;‘,KéY lack’dflhéat’énd honQWOrkihélheating-system

." Aff. of Jeffrey H. Roth (Sept: 74"2617)'Eg. E ﬂ 14.
That action further alleged that the conduct by the same -
defendants as in this action in failingfto.provide heat "has

injured the Plaintiff," id. § 32, for -which."Plaintiff is’

-entitled to dompensatory damages:"  I4. 9 33. A Stipulation of

Discontinuance dated November 2, 2015; discontinued those claims

with prejudice.

II.  THAT LITIGATION'S PRECLUSIVE EFFECT ON THIS ACTION -. -

The complaint in this actién‘repeats those allegations
almost verbatim, except plaintiff sp¢cifiesgthat:the lack of heat
and defendantsf.failﬁre to repair the.hgéting sYstéﬁfin72O;4vhavq
caused him to suffer pneumonia,-and'the détriment to his health
and-injury for:which he is éntiflédltd compenéatory'déﬁages,
include.irréparable damaéémto-his lungs. Even though the .
diagﬁbsis of damage to-his‘lungé wasjéfter‘the Stipulétion of
Settiement and-Stipulation of.Discontinuance, this damage was

caused by defendants’ same conduct during 2014 alleged by

plaintiff in both the prior Supreme Court action and the prior

Civil Court proceeding. See Berkowitz v. Fischbein, Badillo,

Wagner & Harding, 7 A.D.3d 385, 387 (lst-Dep’'t 2004).

This damage thus'might_have‘been'claimed.in the prior
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Supreme Courtiactiqn as among the-detrimeﬁts.tb his heaith and
injuries he developed or would develop_from'defendantSﬂ_same

'Conduct,veven:if based on differernt théories or‘seéking

o additional relief, and therefore is precluded. Matter of Hunter,

4 N.Y.3d 260, 269 (2005); Matter Of Empire-State.Building Assoc.,

. L.L.C. Participant Litig., 133 A.D:3d 538, 538. (ist Dep’t 2015);

Jones v. Riege Orqanization, 93 A.D.3d 598, 598-99 (1lst Dep't

2012); Fifty CPW Tenants Corp. V. Epgteln 16 A.D.3d 292 293—94

(lst Dep’t 2005). See Centro Empressarial Cempressa S.A. v.

America MOVll S.A.B. de C.V., 17 N:Y.3d 269, 276 (2011); Long v.

O’Neill, 126 A.D.3d 404, 4o7¥408'(1st Dep’t 2015); Broyhill

Furniture Indus., Inc. V. Hudson Furnlture Gallerles, LLC, 61

A.D.3d 554, 555v(1st Dep’t 2009), Lanqhorne‘v.,Amchem Prods.,
Inc., 23 A.D.3d 208, 209 (1st Depﬂt 2005) . His claim for damage
to his lungs accrued when'plaintiff suffered the lack,ofhheat in

his apartment, rot when the damage was diagnoséd. C.P.L.R. §

214 (5) ; Sanchez v. Natlonal R.R. Passenqer Corp., 21 N.Y.3d 890,

891 (2013); Kent .v. 534 E. 11th*St.,g80_A.D;3d’106; llZ,(lst

Dep’t 2010); Miniero v. City;of-New“York,_65"A.D.3d'861,.862 (1st

Dep’t 2009); Torres v. Greyhound Bus Lines, Inc.,h48-A.D;3d 1264,

1265 (4th Dep’t 2008). See,te.g%,.MQhonk Preserve, Ihc.~v.

Ullrich,_119 A.D.3d 1130, 1134 (3thep’t 2014) . - Lack of heat is

A,not’a'lateht=hazard} a ¢laim for .which accrueswwhén_thé-injury is

discovered. C.P.L.R. §_214—c;-Fabiano“v.ﬂPhilip~Morris Inc., 54
"A.D.3d 146, 152 (1st Dep't 2008) : If plalntlff sought ‘to.

preserve a clalm for future. further injuries to his health or

ember.191 ' o 4

VSAQf;S




"B LED_NEW YORK CQJNTY CLERK 12/ 271 201/ 02: 57 PM . INDEX NO. 151379/ 2016
NYSCEF DEC. NO 102 | | ~ RECEIVED NYSCEF: 12/27/2017

-

i

other effects from the fnlly evident cold condition of his
apartment that might develop after the Stlpulatlon of Settlement

he needed to reserve such a rlght expressly 1n the Stlpulatlon or

releases. Long v. O’ Nelll 126~A4D<3d at 408; Broyhill Furniture

Indus., Inc. v. Hudson Furnlture Galleries, LLC, 61 A.D.3d at .

555; Fifty CPW Tenants Corp. v. Epstein; 16 A.D.3d at294; Gowda.

v. Reddy, 105 A.D.3d 957, 958 (24 Dép’t 2013). Seée Ellington v.

EMI Music, Inc., 24 N;Y.3d.at 246; Schron_v. Troutman Sanders

LLP, 20 N.Y.3d at 437.

III,- PLAJETTIFFVES REDU%INI}K}tREPHﬂDIES N
Plaintiff may-bevrelieved,ef the requirement'td‘exeeute_the
‘ releases if he persuades-thefCiVilfCOurt, before which the
§ o Stipulation Qf-Settlement.reqniring_then'Qasbekeeuted,'that
defendants have not complied with that.Stipnlation, but have
continued to treat him differently frdm all other cobperative
sharehelders in violation'of”theyStipulatlon or otherwise
- violated it. Depending on the ektent te whieh thelStipulatian
remains intact, it still imposes its own preclusive effect
without the releases, as does the Stipulation of Discontinuance

with prejudice in the prior Supreme'Court action. - Matter of

Empire State Building Assoc., L.L.C. Participant Litig., 133

"A.D.3d at 538; Jones v. Riese OrqaniZation, 93_A.D;3d at 598-99;

Fifty CPW Tenants Corp. V. Ebstein, 16_A,D.3dsat 293—94{ ;The

- Stipulation of'Discontinuance_precludes_pnly the claims alleged
'in the Supreme Court action, however, without encompassing claims

that might have been¢alleged.orfthatfplaintiff might have as are
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encompassed in the'requiredvreleases. Nonethele3s,,that action

~was not limited, as 'plaintiff now insists, to claims. of unlawful

- discrimination.

Yet plaintiff may maintain. aniaction‘claiming that, through
conduct after the two stlpulatlons were executed defendants have

further dlscrlmlnated unlawfully agalnst hlm ,He dld.not_allege

.any such subsequent dlscrlmlnatlon in’ thlS actlon -éimilarly, he

may maintain_an-action1claiming that;'thrOugh»defendantS"failure

‘to;provide.adequate“heattor_to;repairgtheir'building(Srheating'_

system after the~stipulationslwerehekeCuted,;defendantsAhaVe_

caused further_injuries to his health. -

IV.  CONCLUSION

: The court dld ‘hot: overlook any of the above analysis in

’ reachlng the August 2017 dec1s1on to dlsmlss plalntlff s flrst

_clarm. _C.P.LiR, § 2221(d)( ) Wlndham V. New York CltV Tr

Auth., 115°A.D.3d 597, 3600 (1st Dep t 2014); Soc1al-Serv. Empls.

Union,: Locali 371 v. New York CltV Bd of'CorrectiOn; 93 A.D.3d

454, 454-(1styDep tn2012)- 'Hernandez V. St. Stephen of Hungary -

School, 72 A.D.3d 595,f595'(1st Dep’ t 2010) : . See People V.

D’Alessandro, 13 N{Y.3d 216, 219'(2009); Board of Educ of City

_Sch. Dist. of City of N.¥. v. Grullon;*117}A;D;3dr572;j5733(1st

" Dep’ t 2014) Scelzo V. ACkllnlS Realtv Holdlnq LLC, IOI'AxD;Bd‘

‘468 468 (1st'Dep’t 2012) Untll the C1v1l Court vacates any
t’part of the Stlpulatlon of. Settlement its requ1rement-for~the»
1releases binds both plalntlff and th1s court ‘and bars any future

claim based on.defendants conduct alleged in- the C1v1l Court
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|  _ proceeding or in plaintiff’s prior Supreme Court actidn.

Berkowitz v. Fischbein, Badiilo, Wagner & Harding, 7 A.D.3d at

387. - See Calavano v. New York City Health & Hosps. éorp.,‘246.

| _ A.D.3d 317, 319 (15t Dep’t 1998). Therefore the.court denies
plaintiff’s motion for reargumeh£,~-C}P{L,R.f§v2221(d7._

The court also denies defendants'.request'for further

" sanctions, which is not sought via a cross-motion. 22 N.Y.C.R.R.

12/ 27/ 2017

\ § 130-1.1. See Matter of Lawrence;'79 A.D.3d 417, 417 (1st Dep't

| ,
l 2010); Corrigan v. Orosco, 84 A.D.3d 955, 956 (2d Dep’t . 2011);

Greenwood Trust. Co. v.. Roylance, 280 A,D.2d 848,_849-(3dQDep’t :

’ from the claimsvin_plaintiff!s prior Supreme Cbuftjaction;
Contrary to plaintiff’s interpretation, the awérd was not baéed
on defendants’ character attacks.

Plaintiff’s current motion does not\seek t¢-rginstaté the

second through eighth c1aims. Moreover, defendants’. repeated

J 2001) . . The court’s prior award of sanctions was based primarily

\ '~ on the second through eighth claims,.which were indistinguishable

character'attacks and. tactics to divert attention from. the merits

in opposing-plaintiff’s current motion is reason alonehto deny

defendants’ request for sanctibhs in1connéction_with this motion.

Landes V. Landes, 248 A.D.2d 268, 269 (1st Dep’t 1998).

DATED: ‘December{22, 2017

gw‘ﬂ/’}fﬂﬁ”as

LUCY BILLINGS, J.s.cC.
. LUCY BILLINGS
- J.5.C.
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