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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

THE BURLINGTON INSURANCE COMPANY, Index No.: 653129/16 

Plaintiff, Motion Date: 09/07 /17 

-v- Motion Seq. No.:_.....,.0-=-5 __ 

MJR CONSTRUCTION SERVICES CORP., 

Defendant. 

The following papers, numbered 1 to 1 were read on this motion to dismiss. 

Notice of M9tion/Order to Show Cause -Affidavits -Exhibits No ( s) • 1 

Answering Affidavits - Exhibits ~No_(_s.._) _. -------

Replying Affidavits - Exhibits _No_(_s_) _. -------

Cross-Motion: D Yes B No 
Upon the foregoing papers, 

Plaintiff THE BURLINGTON INSURANCE COMPANY moves for an 

Order pursuant to CPLR Section 3215, entering judgment by default 

against defendant MJR CONSTRUCTION SERVICES CORP. Plaintiff 

seeks a declaration that pursuant to CPLR § 3001 it owes no duty 

to defend or indemnify defendant with respect to claims asserted 
. 

in the underlying lawsuits R.A. Luxury LLC, et al v. The Chetrit 

Group, et al., filed in New York County Supreme Court under the 

Index Number 150365/2016, and Assurance Co. Of America a/s/o Reem 

Bridals, LLC, et al v. Cornell 245-247 LLC, et al., filed in New 

1 ~ CHECK ON1!1 • • • • • • • • • • • • • • • • • • • • 0 CASI! DISPOSED ~ NON-FINAL DISPOSITION 

2. CHECK.~ APPROPRIAT1!1 MOTION 191 0 GRANTl!D ~ DENIED 0 GRANTED IN PART 0 OTHER 

3. CllBCK IF APPROPRIAT81 • • • • • • • • • 0 Sl!TTLB ORDER 0 SUBMIT ORDER 

D DO NOT POST D FIDUCIARY APPOINTMl!NT D Rl!FERENCI! 
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York County Supreme Court under the Index Number 150020/2016. 

Plaintiff has submitted proof of service of the summons and 

complaint and proof of service of this motion upon defendants. 

Plaintiff has also submitted an attorney affirmation and an 

affirmation of the Plaintiff's Regional Claim Manager as to 

defendants' default pursuant to CPLR 3215 (f) . 

However, the motion must be denied because the plaintiff has 

not submitted an affidavit of facts in support of the motion 

pursuant to CPLR 3215 (f), but instead has submitted only 

affirmations which are insufficient to support the entry of a 

default judgment. Nor has the plaintiff included in its moving 

papers a copy of a sufficiently verified complaint that pursuant 

to CPLR 3215 (f) could act as an affidavit of facts. See Mullins 

v DiLorenzo, 199 AD2d 218, 219-220 (1st Dept 1993) ("This Court 

has held that a complaint verified by counsel amounts to no more 

than an attorney's affidavit and is therefore insufficient to 

support entry of judgment pursuant to CPLR 3215. In the absence 

of either a verified complaint or an affidavit by the party, the 

entry of judgment by default is erroneous and deemed a nullity." 

[citations omitted); Georgia Pacific Corp. v Bailey, 77 AD2d 682 

(3d Dept 1980). 

Moreover, plaintiff has not submitted proof of the 

additional mailing of the summons required by CPLR 3215 (g) (4) 

upon the corporate defendant. 
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CPLR 3215 (g) (4) (I) states that "[w]hen a default judgment 

based upon non-appearance is sought against a domestic or 

authorized foreign corporation which has been served pursuant to 

paragraph (b) of section three hundred six of the business 

corporation law, an affidavit shall be submitted that an 

additional service of the summons by first class mail has been 

made upon the defendant corporation at its last known address at 

least twenty days before the entry of judgment." The rule is 

that "[a] default judgment may not be granted against a 

non-appearing corporate defendant without proof of compliance 

with the additional service requirement set forth in CPLR § 

3215(g) (4) (i) ." Carus & Manniello, P.C. v MLG Capital Assets 

LLC., 2003 NY Slip Op 50598(U), 2003 WL 1093402 (City Ct, White 

Plains, March 4, 2003) citing Rafa Enterprises, Inc. v Pigand 

Management Corp., 184 AD2d 329, 330 (1st Dept 1992) ("moving 

papers were deficient, having failed to set forth an affidavit of 

service by mail upon the last known address of the corporation, 

as required pursuant to CPLR 3215 (f) (4) (i)"). See, D & D 

Asphalt Construction Corp v Corealty, LLC, 296 AD2d 432 (2nd Dept 

2002). Therefore, plaintiff's motion must be denied without 

prejudice. 

Accordingly, it is hereby 

ORDERED that plaintiff's motion for a default judgment 

against defendant MJR CONSTRUCTION SERVICES CORP. is DENIED 
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WITHOUT PREJUDICE to move again upon proper proofs in accordance 

with the foregoing; and it is further 

ORDERED that the parties shall appear in IAS Part 59, 60 

Centre Street, Room 331, New York, New York 10013, on January 30, 

2018, 10:00 AM for a preliminary conference. 

This is the decision and order of the court. 

Dated: 
DEC 2 1 2017 

ENTER: 

DEBRA A. JAMES J.s.c. 
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