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MOTION DATE

The following papers, numbered 1 to , were read on this motion to/for

Notice of Motion/Order to Show Cause — Affidavits — Exhibits I Nots).
" Answering Affidavits — Exhibits . . . | No(s).
Replying Affidavits ‘ ‘ I Nots).

Upon the foregoing papers, it is ordered that this motion is

Briefly, on or about January 2010, according to the complaint, defendants (lawfirm/attorney)
represented plaintiff, a former New York City police officer, in a criminal matter. Simply stated,
plaintiff asserts in his complaint that defendants "guaranteed" that if he pled guilty to the criminal
charge, he would not lose his NYPD pension and would be allowed five years to pay restitution.
Plaintiff accordingly took the plea deal based on the alleged guarantee. Nevertheless, plaintiff was
terminated and dismissed from the NYPD and was denied the opportunity to retire and collect a
twenty-six year pension. Plaintiff blames defendants for his misfortune and commenced this legal
malpractice action against them.

’ Defendants now interpose a pre-answer motion to dismiss, pursuant to CPLR 3211(a)(5) and
CPLR Section 214(6), on grounds that the within action is untimely as the statute of limitations
‘(SOL) expired on June 28, 2016. This date, however, is an erroneous SOL date because defendants
admittedly continued to represent plaintiff up until several weeks prior to August 23,2013 (see letter
of same date from defendants to plaintiff; Exhibit B to papers in opposition hereto). Defendants aver
that even if this Court were to conclude that defendants continually represented plaintiff through to
2013, plaintiff’s action is nevertheless untimely as the SOL, by that argument, would have expired
on June 5, 2016 since the last date defendants made oral arguments on appeal on plaintiff’s behalf
was June §, 2015. The problem with defendants’ argument is that their own letter clearly states that
they ceased representing plaintiff a “few weeks” prior to August 23, 2016 which would have been
on or about July of 2013, rendering plaintiff’s action timely commenced. "An action to recover
damages for legal malpractice accrues when the malpractice is committed. ‘What is important is
when the malpractice was committed, not when the client discovered it." Shumsky v Eisenstein, 96
NY2d 164, 166 (2001), quoting Glamm v Allen, STNY2d 87, 95 (1982). "An action for professional
malpractice must be commenced within three years of the date of accrual (see CPLR 214 [6])."
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Williamsonv PricewaterhouseCoopers LLP,9NY3d 1, 8 (2007). However, "[s]ince it is impossible
to envision a situation where commencing a malpractice suit would not affect the professional
relationship, the rule of continuous representation tolls the running of the Statute of Limitations on
the malpractice claim until the ongoing representation is completed." Glamm v Allen, 57 NY2d at
94. Here, the doctrine of continuous representation is applicable and the action was timely
commenced.

Defendants’ application to dismiss, pursuant to CPLR 3211(a)(1) and 3211(a)(7) is a more
compelling argument for dismissal. "[A]n action for legal malpractice requires proof of three
elements: the negligence of the attorney; that the negligence was the proximate cause of the loss
sustained; and proof of actual damages." Schwartz v Olshan Grundman Frome & Rosenzweig, 302
AD2d 193, 198 (1st Dept 2003); see also Pellegrino v File, 291 AD2d 60 (1st Dept 2002).
Negligence is shown if a plaintiff can demonstrate that "the attorney failed to exercise that degree
of care, skill and diligence commonly possessed by a member of the legal profession, and that this
failure caused damages.” Cosmetics Plus Group, Ltd. v Traub, 105 AD3d 134, 140 (1st Dept 2013).

In order to show proximate cause, the plaintiff must show that "but for" the attorney's
misfeasance, it would have attained a "more favorable result" in the underlying action. Pozefsky v
Aulisi, 79 AD3d 467,467 (1st Dept 2010); see also Keness v Feldman, Kramer & Monaco, P.C., 105
AD3d 812, 813 (2d Dept 2013)(to make a case for malpractice, there must be a showing that but for
the attorney's negligence, "there would have been a more favorable outcome in the underlying
proceeding or that the plaintiff would not have incurred any damages"). If proximate cause is not
established, the action must be dismissed "regardless of whether it is demonstrated that the attorney
was negligent." Schwartz v Olshan Grundman Frome & Rosenzweig, 302 AD2d at 198.

Simply stated, plaintiff asserts in his complaint that defendants “guaranteed” that if he pled
guilty to the criminal charge, he would not lose his NYPD pension and would be allowed five years
to pay restitution. Defendants vehemently deny that any “guarantee” was made to the plaintiff and
that he well understood that the plea would have to be approved by the Commissioner of the NYPD
and that said Commissioner could impose additional terms to the plea agreement, including, but not
limited to dismissal from the NYPD and forfeiture of pension/benefits. Based on Commissioner
Kelly’s Memorandum dated November 29, 2010, plaintiff’s ultimate demise would not have been
changed due to an alleged “guarantee” of outcome made by defendants/counsel. (See also, Russo
v Feder, Kaszovitz, Isaacson, Weber, Skala & Bass, LLP, 301 AD2d 63, 67 (1st Dept 2002) ("In
order to survive dismissal, the complaint must show that but for counsel's alleged malpractice, the
plaintiff would not have sustained some ascertainable damages"). Here, plaintiff failed to state a
cause of action for malpractice against defendants. Accordingly, it is

ORDERED that the within application is granted and the Clerk of the Coun shall enter
judgment in favor of defendants and against plaintiff, dismissing this acgio named
defendants.
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