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- This matter is before the court on 1) the motion filed by Defendants AM Online Co., Inc.,

Raymond Srour, and Raymond Srour d/b/a AM Onlme Co., Inc. (“Mova.nts”) on November 3,
:2016 and submitted on December 22,2016, following oral argument before the Court. For the
reasons set forth below, the Court 1) dismisses the Amended Verified Complaint but grants
Plaintiff pennission to file and serve a second amended complaint, in which Plaintiff may assert
e_laims against any individual and/or entity named in the caption and/or rﬁentioned in the body of
the Verified Coinplaint and/or Amended Verified Complaint; and 2) dismisses any and all cross
* claims asserted by Defendant United Brokerage Services International, Iric, against Defendant

Raymond Srour. The Court directs Plaintiff fo file and serve its second aI:nended complaint on or




.before'.March 24, 2017 and further directs that the defendants named in the second amended
cbmp_laint shall answer or move with respect to the second amended complaint on or before
_"May 5-,-':_2017. The conference scheduled bn March 13, 2017 is hereby adjburned to May 23,
12017 at 9:30 a.m. ' |
T BACKGROUND

A Relief Sought
Movants move for an Order 1) pursuant -to CPLR §§ 3211(a)(1) and (7), dismissing the

.First', Second and Third causes of action in the Amended Verified Complaint (“Ame_nded '
‘ :_.Complaint”); 2) striking or, alternatively, dismissing the Third, Fourth and Fifth causes of action
in the Amended Complaint on the grounds that Plaintiff was not granted ieave, pursuant to CPLR
 §‘3'.025 ; to amend the Ve‘riﬁedVC_ornplaint (“Initial Complaint™) to include these additional

:'cl'a.irns;;S) pursﬁant to CPLR § 3217, denying Plaintiff Unlimited Charles Realty Corp.

| (“Plﬁiﬁfiff’ > or “Unlimited Charles”) the right todiscontinue this action against Defendant AM
Online Co., Inc. (“AM Online”) because a discontinuance will result in prejudice to that
| D'efenda.nt as a necessary party; and 4) dismissing any and all cross claims asserted by Defendant
. fUnitcd._Brokerage Services International, Inc. (“UBS”) against Defendant Raymond Srour.
o Plaintiff and Defendant UBS oppose the motion.
B. The Parties’ History '

The Initial Cornplalnt (Ex Cto Brofman Aff. in Supp.), dated January 12, 2016, and
:captloned Unlimited Charles Realty Corp. v. AM Online Co., Inc. Raymond Srour, Individually,
--Raymond Srour d/b/a AM Online Co., Inc., and United Brokerage Servzces International, Inc.,
alleges as follows:’

Raymond Srour (“Srour”) was and still is a principal officer and agent of Defendant AM
-Online.. Plaintiff was the owner of the premises and appurtenances located at 8501 New Utrecht

'Avenl.ie, Brooklyn, New York (“Premises”).. On or about July 27, 2Q1 5, Plaintiff élﬁd'_De.fen'dant '

' Although the instant motion seeks to dismiss causes of action inthe Amended

o __-_Complaint, the caption of the motion contains the caption of the Initial Complaint, not the

caption of the Amended Complaint which is Unlimited Charles Realty Corp. v. Raymond Srour
and United Brokerage Services International, Inc.

2




AM b'nlilne entered into a ten (10) year lease agreement (“Lease”) with a“Good Guy Guaranty”

. (Init. Comp. at § 10) (‘.‘Guar_anty”),_bo_th executed by Defendant Srour, for the Premises.

: ~ Plaintiff alleges that, at all relevant times, Defendant Raymond Srour d/b/a AM Online
CO., Iric. (“Srour d/b/a AM Online”) was, and still is, Srour, the individual, who has held himself

out to the public, including Plaintiff, as an agent and principal of an entity doing business with

. the public, and identifying itself as AM Online Co., Inc. Plaintiff alleges that AM Online Co.,

Inc. was created and controlled by Srour, and that Srour held himself out to the public and
- represented that he was doing business as AM Online Co., Inc. Defendant UBS is a licensed and
aﬁthorize_d insurance brokerage that sells insurdnce coverage and is authorized to procure
'insurenee coverage for its customers, including Plaintiff. Defendant UBS employed a broker
named Donald J. Franchilli (“Fr_ancnilli”) who was an agent of UBS and, at all relevant times,
- ~was working within the scope of his employment with UBS. At all relevant times, Franchilli was
the Chief Executive Officer of UBS. |
On or about December 6, 2015, the Premises suffered a loss and was significantly
damaged by fire. The loss would have been a covered loss and an insurable event if the required

~ insurance policies had been procured by any of the Defendants. The Lease and Guaranty were in

- full force and effect on December 6, 2015. Plaintiff alleges that Defendants are jointly and

' s.eve'rally liable to Plaintiff. Plaintiff also alleges that the Lease entitles PIaintiff/Landl_ord toall
 costs and expenses, including attorney’s fees, incurred with this claim.

The Initial Complalnt contained eight (8) causes of action: 1) agalnst Defendant AM

o '-‘Onhne for negligence based on the allegation that AM Online hired a worker to perform

) _renovatlons at the Premises, under AM Online’ s direction, and that the ﬁre damages and loss

o . were caused by the negligent acts and omissions of AM Online and its servants/agents/employees

) performmg work at the Premises, 2) against Srour for negligence based on the allegation that

* Srour, who managed and controlled the Premises, hired a worker to perferm renovations at the

i | .Premlses under Srour’s direction, and that the ﬁre damages and loss were caused by the

" _neghgent acts and omissions of Srour and his servants/agents/employees performing work at the
rPrermses, 3) against Srour d/b/a AM Online for negligence based on the allegatlon that Srour
-d/b/a AM Online, who managed and controlled the Premises, hired a worker to perform

renovations at the Premises, under Srour’s direction, and that the fire, damages and loss were
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caused by the negligent acts and omissions of Srour d/b/a AM Online and his

o servarnts/agents/employees performing work at the Premises, 4) against Défendant UBS for

~ negligence based on the allegation that UBS, through its agent Franchilli, lnegligently failed to
_prbcure and/or renew the requesfed insurance coverage for the Premises, 5) against Defendant

AM Online for breach of the Lease by failihg to procure the required insurance coverage, failing

. to perform its obligations regard-ing,“tenant’s work” (Initial Comp. at § 126) at the Premises and

' faiiing to perform its obligations regarding hazardous substances, 6) against Srour, individua]ly,

o for b.re.ach of the Lease by failing to procure the requifed insurance coverage, failing to perform

ts obli'gations regarding tenant’s work at the Premises and failing to perform its obligations

| regarding hazardous substances, 7) against Srour d/b/a AM Online for breach of the Lease by
. failing to procure the required insurance coverage, failing to perform it5 obligations regarding
_"tenant’s work at the Premises and failing to perform its obligations regarding hazardous
substances, and 8) against Srour for breach of the Guaranty.
1n support of the motion, counsel for Movants (“Movants’ Counsél”) affirms that on or
‘about February 25,2016, UBS ﬁppeafed in this action by the service of a Verified Answer (Ex. D

~ to Brofman Aff. in Supp.). In its Answer, UBS inter alia asserted a cross' claim for contrtbution

- agamst Defendants AM Online, Srour Ind1v1dually and Srour d/b/a AM Onllne On March 25,

2016, Defendant Srour served a pre-answer motion to dismiss the Initial Complamt (“Prlor
;Motlon”). On March 31, 2016, Defendant AM Online appeared 1n this action by the service of a
~ Verified Answer and Counterclaim (Ex. E to Brofman Aff. in Supp.). In ihat Answer, AM

" Online inter alia 1) asserted a cross claim against UBS based on the theory of contribution; and

- 2) asserted a counterclaim against Plaintiff for anticipatory breach of the Lease based on the

L allegation that Plaintiff, notwithstanding its failure to properly terminate the Lease, advertised the

* Premises “For Lease” (AM Online Answer at ] 44 and 45). On or about July 8, 2016, Plaintiff
and UBS each filed opposition to the Prior Motion (“Opposition™). Movants’ Counsel affirms

- that the Opposition, inter alia, alleged that Srour failed to abide by the corporate formalities

. necessary to shield Srour from liability for the purported acts of AM Online and, ther@efore, a
o -piercing of the corporaté veil was justified. The Initial Complaint, however, did not include a
- cause of action seeking to pierce the corporate veil. Movants’ Counsel affirms that during oral

argument of the Prior Motion on August 19, 2016 (transcript at Ex. F to ;Brofman Aff. in Supp.),
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o fh_e.' issue of pleading the relevant allegations for piercing the veil was raised and discussed.
Movants’ Counsel affirms that the Court, with the consent of Defendants, afforded Plaintiff an
. opportunity to amend the Initial Complaint to piéad a cause of action relating to piercing the

' éorpbrate veil. Movants’ Counsel also provides a copy of the Lease (Ex. A to Brofman Aff. in
~ Supp.).
Movants’ Counsel affirms that on Scptember 15, 2016, he received_ a Consent to Change
" Attorney on behalf of Plaintiff (Ex. G to Brofman Aff. in Supp.). On that same date, Srour

. - Counsel received the Amended Complaint dated September 8, 2016 (Ex. H to Brofman Aff. in

‘Supp.). On or about September 28, 2016, UBS served its Verified Answer to the Amended
o C_bniplaint (Ex.Ito Brof_maﬁ Aff. in Supp.) which includes a cross-claim for contribution against
: Srour. b |
_ The Amended Complaint, captioned Unlimited Charles Realty Corp. v. Raymond Srour
e and .Un'ited Brokerage Services International, Inc., contains 6 causes of action: 1) against Srour
for negligence, 2) against Srour for breach of the Lease, 3) against Srour for costs and expenses,
o inqluding attorney’s fees, pursuant to a relevant provision in the Lease, 4); against Srour, pursuant
5 ‘to the Gﬁaranty, for fent and additional rent due‘Plaintiff under the Lease which includes damage
- caused by tenant’s work and attorney’s fees, 5) against Srour for fraud based on the allegation
o _;t_hat_he produced inaccurate documents and records on which Plaintiff relied in entering into the
Lease, and 6) against UBS for breach of its dutj to Plaintiff for failing to procure propcrty
- insurance coverage as requested by Plaintiff.
' . In opposition to.the motion, éounsel for Plaintiff (“Plaintiff’s Counsel”) provides a copy
of .t.he sublease between AM Oniline Co., Inc. and Bensonhurst Boxing LLC, executed by
7 'Defend.ant Srour, as provided by him to Plaintiff—landlord. That sublease, dated October 1, 2015,
- pertéins to the Premises and states that it is between AM Online Co Inc. and Bensonhurst Boxing
~ LLC. The éignature page of the sublease reads as follows, and contains the signature of the
-individuals whose names appear under the signature lines: -

UPON WITNESS WHEREOF, the said parties hereunto set their hands and seals
this 20" day of October 2015.

CHRIS GANIM RAYMOND SROUR
LESSEE ' LESSOR
DESORY CIRILLO



In further opposition to the motion, counsel for Defendant UBS (“UBS Counsel™)

submits that Srour’s failure to abide by corporate formalities renders him liable for the alleged

aqts";;ié.fAM Oriline. UBS Counsel submits that the proper corporate entity, as evidenced by the
Ce_ﬁiﬁcate of Incorporation (Ex. B to Brofman Aff. in Supp.) is AM Online Sales, Inc., but the
entiﬁf which entered into the Lease with Pléintiff was AM Online Co., Inc., “an appérently non-
exi_Stent entity” (DiGennaro Aff. in Opp. at § '15).

S "UBS Counsel submits that the execution of the Lease was not the only occasion on which

Srour failed to abide by corporate formalities. UBS Counsel provides a copy of the Certificate of

_ Liab_i[itjz Insurance provided to Plaintiff, which listed the insured as “AM Online Co. Inc.” (Ex.

A_t(')' DiGennaro Aff. in Opp.). In addition, as set forth in the Amended Complaint, the 1nitial
payment due under the Lease was not paid by AM Online or a similarly-named entity, but by
SrOﬁf himself (Am. Comp. at{8). UBS Counsel submits that this failure to abide by corporate

fo'r;#;alities renders Srour liable for any tortious act committed by AM Oniine, entitling UBS to

“seek contribution. UBS Counsél contends, further, that Plaintiff’s allegaﬁon that Srour

misrepresented his finances to induce Plaintiff to enter into the Lease provides another basis for
torﬁ't_,ii_ability on the part of Srour, which entitles UBS to contribution,

_ : In reply, Movants’ Counsel providés a copy of Srour’s March 18, 2016 affidavit
Subrhitted in support of the Prior Motion (Ex. A to Brofman Reply Aff.). In that afﬁdavit, Srour

affirms that he is submitting the affidavit for the sole purpose of explaining the inconsistency in

the éé@me of AM Online Sales, Inc. as-identified in the Certification of Incorporation from the
name of the corporation identified in the Lease. Srour affirms that he exécutcd the Lease in his
(_:iip’?c_ity as President of AM Online Sales, Inc., the tenant under the Leasé. It was “simply by an
inéd;wiertent error, likely by counsel for the 1af1dlord” (Srour Aff. in S'up'p.ilat 9 4) that the name of

his corporation is incorrectly identified on the Lease as AM Online Co., Inc. instead of AM

-On_li_f_ne- Sales, Inc. Srour affirms that he “simply failed to catch the e'rror”i'when executing the

Leas¢. Srour also affirms that there is no such entity as “Raymond Srour; d/b/a AM Online Cor..,
Inc._?_i-_‘as identified in the Initial Complaint (Srour Aff. in Supp. at 1 5). Srour affirms that the

only legal entity in existence involved in this litigation of which he is a principal is AM Online

- Sales, Inc.




C. The Parties’ Positions

Movants submit that 1) while the Initial Complaint alleged three causes of action against

' Sroni‘;::the Amended Complaint alleges five, none of which relate to piercing the corporate veil,

which was the only amendment to the Initial Complaint contemplated or approved of and
consented to during the hearing en August 19, 2016; 2) the first and second causes of action
as.sei.'ted. against Srour in the Amended_'Complaint, alleging negligent hiring and supervision of
the contractor who performed work at the Premises and breach of contract for failing to procure
propef. insurance coverage, must fail because AM Online, not Srour, is the tenant under the
I.Jease.;: '3) the third cause of action against Srour, alleging a claim for payment of attorney’s fees
in the event of a default under the Leaée, is precluded pursuant to CPLR § 3025(b) because no

order or consent was given to that amendment; 4) the third cause of action also fails because the

tenant under the Lease is AM Online, not Srour, and because Plaintiff fails to allege how and in
: _what manner the tenant defaulted under the Lease 4) the fourth cause of action against Srour,
allegmg that Plaintiff is entitled, pursuant to the Guaranty, to a judgment for attorney’s fees and

= _dama_ge to the Premises as additional rent, is improperly asserted because j1t was not pleaded in.

the Initial Complaint, and because the definition of additional rent in the Lease does not include

these items; 5) the fifth cause of action, alleging “wilful and malicious” representations by Srour

| regarding his financial records (Am. Comp. at Y 46), on which Plaintiff relied in entering into the

Lease, was not pleaded in the Initial Complaint, and does not assert a viable claim for fraud in

B . the i_nducement; 6) Plaintiff has “unilaterally removed” AM Online from the caption (Brofman

Affin Supp. at § 22) and has eliminated all causes of action against AM Online from the
Amende'd Complaint despite the fact that AM Online interposed a connterclaim for anticipatory

bfe"a{c.:l_i’ef the Lease and, therefore, a) if Plaintiff is unsuccessful against S:four because the Court

h _ determines that AM Online is the tenant, Plaintiff could relitigate the case against AM Online,

: thereby obtaining a second opportunity for recovery; b) AM Online is a necessary party pursuant

to CPLR § 1001 and Plaintiff’s attempt to “amend a party out of the case’:’ (Brofman Aff. in

Supp. at § 22) raises a procedural question as to the counterclaim asserted by AM Online, to

" which Plaintiff has not replied, and which is “substantial and continu_:ing”g (id); and c) allowing

Plaintiff to voluntarily discontinue the action against AM Online without any stipuletion or court
order violates CPLR § 3217 and will result in substantial prejudice to AM Online because its
right to proceed on its counterclaim will be terminated, and it could be subject to later litigation;

_7) the ﬁrst second and third causes of actlon for negligence, breach of contract and payment of

L '-attorney s fees i m the event of a default, must be chsrmssed pursuant to CPLR §§ 3211(2)(1) and
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: ﬁ) because a) any allegation arising from the Lease can only be asserted agamst AM Online as

"'-_'the tenant under the Lease; not Srour who signed the Lease in his representatwe capacity on

rbeh_alf of AM Online, and Plaintiff has failed to allege that any tort was committed by Srour

_'outs'ide of the contractual obligations of the Lease; and b) when the Lease, along with the limited

-guaranty of the Lease executed by Srour, is read as a whole, the intended tenant was and is the

corporate entity AM Online, not Srour, and the allegations in the Amended Complaint that Srour,

- not AM Online, is the tenant under the Lease lead to the illogical result that Srour is both the

| _pfihcip'al obligor under the Lease as well as the secondary obligor under the Guaranty; and

8) UBS’ claim for contribution 1s precluded under CPLR § 1401 and the economic loss doctrine.

Plaintiff opposes the motion stlbmi.tting that Srour’s contention that the first, second and

third causes of action of the Amended Complaint must be dismissed because he is not a party to
" the Lease is an attempt to “pull a fast one” on the Court (P’s Memo. of Lawin Opp. at p. 4) in
- light of the fact that the tenant listed on the face of the Lease is AM Onhne Co., Inc., an entity

that does not exist, and because Srour’s attempt to persuade the Court that AM Online Co., Inc.
and AM Onlme Sales Co., Inc. are one entity is inconsistent with the facts, and with Srour’s prior

afﬁdav1t Plaintiff notes that on October 20, 2015, subsequent to the executlon of the Lease, AM

: Qn_hne Co., Inc. entered into the sublease, whose signature page does not reflect that Srour was
" ‘executing the sublease on behalf of any entity. Plaintiff submits that Sroiir’s execution of the
- sublease in his- 1r1d1v1dua1 capacity demonstrates that 1) Srour 1ntended to name AM Online Co.,

Inc as the tenant on the lease; and 2) he knew at the time that he executed that document that

AM Online Co., Inc. was not an existing entity and that Srour, 1nd1v1dually, was personally

-'.obhgated under both the Lease and the sublease.

Plaintiff submits, further, that the first cause of action is properly asserted agalnst Srour

because it alleges that Srour, not his corporation, negligently hired the contractor who negligently
- c_au_Sed the damage to the Premises. Plaintiff contends that if, as alleged,' Srour, individually,
: engaged the contractor, then it would be Srour, iﬂdividually, who weuld be liable to Plaintiff for

negligent hiring and negligent superxtisidn‘ of his agents, irrespective of the Lease. Plaintiff also

subm1ts that the duties that Srour owed to Plaintiff, and the breach of those duties, are separate

and distinct from any contractual obhgatlons



Plaintiff also disputes Movants’ contention that the Court shouid dismiss the third, fourth
| ,. andr fifth causes of action because Plaintiff is attempting to amend the Initial Complaint in a
m'an'n':er. that is different than that authorized by the Court. Plaintiff contends that the transcript of
“the Aagust 19,2016 proccedings demonstrates fhat the Court did not limited Plaintiff’s ability to
"I"am'éhd the Initial Complaint. Mpreoifer, even if the Amended Complaint exceeded the leave
_grantad by the Court, it did not exceed the mandates of the CPLR because Defendants’ time to
respond to the Initial Complaint had not yet expired and, therefore, Plaintiff had the right,
without leave of court, to amenci its Initial Complaint, without restriction.
| _ UBS opposes the motion submitting that it has adequately pleaded a cross-claim for |
coﬁtﬁbutiorﬁ against Srour. UBS notes that the Amended Complaint asserts that Srour and UBS
are"'each liable in tort for the same injury, specifically Plaintiff’s losses from the fire at the
Prermses and asserts causes of action for neghgencc and fraud against Srour, and against UBS
: for neghgence for failing to procure required insurance. Thus, as it is alleged that Plaintiff’s loss
- was caused/augmented by the negligence and/or intentional wrongdoing of Srour and the
negligence of UBS, contribution may properly be sought as a remedy.
UBS contends, further, that 1) the failure to abide by corporate formalities renders Srour
| -_indiYidually liable for AM Online’s purported conduct and provides a further basis for UBS’
N s conﬁ-_ﬂ:).ution 'claim;. 2) that 'failure includes the fact that the entity that éntéred into the Lease with
. Plamtlff was an apparently non-existent entity, and the fact that the ihitiai payment uader the
'Lease was made by Srour, individually, and not;by AM Online; and 3) the evidence that Srour
 failed fo abide by corporate formalities, as well as the fact that Srour guaranteed some of AM
.-.:Onli'qc’s obligations under the Lease; supports a finding that Plaintiff and UBS are entitled to
 pierce the corporate veil and hold Srour individually liable for AM ininé’s torts or, at a
B miniiﬁiim, are entitled to discovery to determine whather the corporate veil should be pierced.
| ~In reply, Movants submit that, in light of Plairitiff’s concession that there is an issue
'regardlng the circumstances. under which AM Online Co. Inc. was named as a party to the Lease,
_' Plaintiff’s dismissal of that party, which filed an answer to the In1t1a1_ Complaint, by “amendmg it
~out of the action” (Movants’ Reply Memo. of Law at p. 1) does not that rasolve that factual, and
_ .-now légal, dispute. Movants contend that Plaintiff, by its amendment, haa effectively' sought to
. deterrnine that issue as a matter of law, without aaurt intervention. Movants contend that the
Court should prohibit Plaintiff’s amendment which changes the caption and Temoves a party to
'the proceeding, in violation of CPLR § 3217. :
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Movants submit, further, that Plalntlff is incorrect in asserting that it has a claim,

:1ndependent of the Lease terms, for neghgence agalnst Srour, whether in his position as an

| “officer of AM Online or as the direct tenant under the Lease, for the alleged negligent supervision

~and hiring of a contractor to perform éonstruction at the Premises. Movants contend that this

: argument ignores Sections 5.1, 5.2 and 5.6 of the Lease which provide specificity regarding the
tenant’s obligations for contractors that it may hire. Thus, Movants subrnlt the duty of the tenant

relatmg to contractors arises spec1ﬁcally from the Lease terms, and it is inappropriate to permit a

separa_te claim of neghgent conduct in the performance of the duties set forth in the Lease.

" Movants also argue that the contribution claim of UBS against Srour in its Amended

‘ Answeriand Cross Claim is entirely dependent on Plaintiff’s allegations against Srour in the first
'~ cause of action that sounds in negligence, and should not survive because the negligence claim is

'_.f;Ot viable because there is no duty independent of the obligations set forth in the Lease. Movants

contend further that the fraud claim, like the negligence claim, also arises from, or is directly
related to, the Lease, and, therefore, there is no basis for UBS’ contribution claim.

RULING OF THE COURT

A. Dismissal Standards

'In considering a motion to dismiss for failure to state a cause of action pursuant to CPLR

§ 3211(a)(7), the court must accept the facts as alleged in the complaint as true, accord plaintiffs

'-_ihge benefit of every possible favorable inference, and determine only Whether the facts as alleged
ﬁt Withiil any cognizable legal theory. Bivona v. Danna & Associates, P.C., 123 A.D.3d 956,
957 (2d Dept. 2014), quoting Alva v. Gaines, Gruner, Ponzini & Novick, LLP, 121 A.D.3d 724

(2d._Dept-. 2014) (internal quotation marks omitted) and citing Leon v. Martinez, 84 N.Y 2d 83,
87-88 (1994). | ‘

_ A motion to dismiss a cause of action pursuant to CPLR § 321 l(a)(l) may be granted
only if documentaxy ev1dence utterly refutes the plaintiff’s factual allegations thereby

-concluswely establlshlng a defense as a matter of law. Btvona v. Danha & Assoc:ates PC, 123

A.D.3d at 957, c1t1ng Indymac Venture, LLC v. Nagessar, 121 A.D.3d. 945 (2d Dept. 2014),
quotmg thtebox Concentrated Convertible Arbztrage Partners, L.P. v Supenor Well Servs.,
Inc 20N.Y.3d 59 63 (2012)
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B. Breach of Contract

- The essential elements of a cause of action to recover damages for breach of contract are
the existence of a contract, the plaintiff’s performance pursuant to the contract, the defendant’s
bree'ch of its contractual obligations, and demages.resulting from the breach. El-Nahal v. FA
Maﬁagemenr Inc., 126 A.D.3d 667, 668 (2d Dept. 2015) citing, inter alia, Dee v. Rakower, 112
A. D 3d 204, 208-209 (2d Dept. 2013)

A simple breach of contract claim may not be considered a tort unless a legal duty

. independent of the contract, i.e., one arising out of circumstances extraneous to, and not

constituting elements of the contract itself, has been violated. Brown v. Brown, 12 A.D.3d 176,

176'_41= 77 (1% Dept. 2004), citing Clark-Fitzpatrick, Inc. v. Long Is. R.R. Co., 70 N.Y.2d 382, 289

(1987). |
C. Fraud

R To establish a pr'ima facie case for fraud, plaintiff must allege that 1) defendant made a

| repre_Sentation as to a material fact; 2) such representation was false; 3) defendant intended to -
| _decei_ve plaintiff; 4) plaintiff believed and justiﬁabiy relied upon the statement and was induced
: by .i't"to engage in a certain course of conduct; and 5) as a result of such reliance plaintiff
- sustained pecuniary loss. Ross v. Louise Wise Services, Inc., § N.Y.3d 478, 488 (2007). Itis
_ well settled that to recover damages for fraud, the fraud alleged cannot relate to a breach of
contract. Weitz v. Smith, 231.A. D.2d 518, 518-519 (2d Dept. 1996). To sfate a cause of action to
- ‘recover damages for fraud, a plaintiff must allege a breach of duty’ whlch 1s collateral or

o extraneous to the contract between the part1es Id. at 519.

.. D. Individual Llablhtv for Coroorate Obl_laatlons

- Generally, a corporation exists independently of its owners, who are not personélly liable
for the corporation’s obligations. Moreover, individuals may incorporate for the express purpose

of limiting their liability. East Hampton v. Sandpebble, 66 A.D.3d 122, 12_6 (2d Dept. 2009),

_7 aff’d 16 N.Y.3d 775 (2011), citing Bartle v. Home Owners Coop., 309 N.Y. 103, 106 (1955) and
: Selute:r-v. Lieberman, 229 A.D.2d 386, 387 (2d Dept. 1996). The concept of piercing the

corporate veil is an exception to this generaI rule, permitting, under certain circumstances, the

| 1mposmon of personal liability on owners for the obhgatlons of their corporations East

' ;Hampton 66 A.D.3d at 126, citing Matter of Morris v. N. Y.S. Dept. Of T axanon 82 N.Y.2d 135

140-41 (1993).
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A plaintiff seeking to pierce the corporate veil must demonstrate that a court should

~ intervene because the owners of the corporation exercised complete domination over it in the

trapsaction at issue. Plaintiff must further demonstrate that, in exercising this complete

domination, the owners of the corporation abused the privilege of doing business in the corporate

s forrh, thereby perpetrating a wrong that caused injury to plaintiff. East Hampton v. Sandpebble,

66 A.D.3d at 126, citing, inter alia, Love v. Rebecca Dev., Inc. 56 A.D.3d 733 (2d Dept. 2008).

In 'de:_termining whether the owner has “abused the pnivilege of doing business in the corporate

- fohﬁ,” the Court should consider factors including 1} a failure to adhere to corporate formalities,
- 2) _i__ﬁad_equate capitalization, 3) commingling of assets and 4) use of corpdrate funds for personal
usé}.:'_:East Hampton v. Sandpebble, 66 A.D.3d at 127, quoting Millennium Constr., LLC v.

o Laigaolover 44 AD.3d 1016, 1016-1017 (2d Dept. 2007).

. A corporate officer who part101pates in the commission of a tort may be held individually
llablc regardless of whether the officer actéd on behalf of the corporation in the course of official

duties and regardless of whether the corporate veil is pierced. Sindhwani v. Coe Business

- Service, Inc., 52 A.D.3d 674, 677 (2d Dept. 2008) quoting American Express Travel Related
,_ Ser{fs._ Co. v. North Atl. Resources, 261 A.D.2d 310, 311 (1* Dept. 1991).

*An individual who does business as a nonexistent corporation is personally liable in suits

R brought against the “corporation.” Animazihg Entertainment, Inc. v. Loui.ﬁ' Lofredo Associates,
' Inc., .88 F. Supp. 2d 265, 271 (W.D.N.Y. 2000) cxtmg Poritzky v. Wachtel 176 Misc. 633 634
| (Sup Ct. 1941); Brandes Meat Corp. v. Cromer, 146 A.D.2d 666 (2d Dept 1989), Annicet
' '_Asso'aates, Inc. v. Rapid Access Consulting, Inc., 171 Misc. 2d 861, 864-65 (Sup. Ct. 1997),

Worldcom, Inc. v. Sandoval, 182 Misc. 2d 1021 {Sup. Ct. 1999); 2A N.Y. Jur. 2d, Agency § 326.

_ The court in Animazing Entertainment, Inc. v. Louis Loﬁedo Associates, Inc. observed that the
“cases cited above impose liability on the ground that it would be 1nequ1table to allow individuals
‘ who form contracts on behalf of nonexistent corporations to av01d 11ab111ty because their

- misrepresentations resulted in a contractual defect. 88 F. Supp. 2d at 271
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_E. Contribution

The rules governing c_ontributioh, as set forth in Dole v. Dow Chem Co., 30 N.Y.2d 143,

,_:_147;153 (1972) and codified in CPLR Article 14, enable a joint toxt_feaso_r:who has paid more

5 .thaﬁ:his.'ior her equitable share of damages to a plaintiff to recover the excess from the other
torfeasor. O’Gara v, Alacei, 67 A.D.3d 54, 57 (2d Dept. 2009). Ordinarily, the other tortfeasor’s
""liab"ility. for contribution flows from a breach of a duty owed to the plaintiff. /d

Purely economic loss resulting from a breach of contract does not constitute injury to

E Iprop_erty within the meaning of New York’s contribution statute. Schottland v. Brown Harris
..':Sr_éigens Brooklyn, LLC, 137 A.D..Sd 997, 998 (2d Dept. 2016), Iv. app. deﬁ. 28 N.Y.3d 906
:(.201,:6), citing Board of Educ. of Hudson City School Dist. v. Sargent, Webster, Crenshaw &

B .Folléy, 71 N.Y.2d 21, 26 (1987), quoting CPLR § 1401. CPLR § 1401 does not apply to a
,breach of contract cause of action where the only potential liability to the plaintiff is for the

| contractual benefit of the bargain. Schottland v. Brown Harris Stevens Brooklyn, LLC, 137

A. D-3d at 998 citing, inter alia, Sound Refrig. & A.C, Inc. v. All City Testing & Balancing

Corp., 84 AD.3d 1349, 1350 (2d Dept. 2011).

- F. Discontinuance Pursuant to CPLR § 3217
CPLR § 3217, titled “Voluntary discontinuance,” provides, in pertinent part, as follows:

“ (a) Without an order. Any party asserting a claim may discontinue;it without an order

1. by serving upon all parties to the action a notice of discontinuance at any time before a
responsive pleading is served or, if no responsive pleading is required, within twenty days
after service of the pleading asserting the clalm and filing the notlce w1th proof of service
with the clerk of the court; or

* % k ok ¥

* (b) By order of court. Except as provided in subdivision (a), an action shall not be _
- discontinued by a party asserting a claim except upon order of the court and upon terms
- and conditions, as the court deems proper. After the cause has been submitted to the court
~+ or jury to determine the facts the court may not order an actlon dlsconnnued except upon -
© the stipulation of all parties appearing in the action. -
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-The determination of a motion for leave‘ to voluntarily discontinue an action pursuant to
 CPLR § 3217(b) rests within the sound discretion of the court. Wells Fargo Bank, NA. v.
Cﬁaplin, 107 A.D.3d 881, 883 (2d Dept. 2013), citing Expedite Video Conferencing Servs., Inc.
‘v. Botello, 67 AD.3d 961 (2d Dcpt; 2009). Inthe a‘osence of special circumstances, such as
pro_j_udioe to a substantial right of the defendant, or other improper consequences, a motion for a
VOIuntary discootinuance should be granted. Wells Fargo Bank, N.A. v. Chaplin, 107 AD.J3d at
i 883, citing Blackwell v. Mikevin Mgt. IH,.LLC, 88 A.D.3d 836, 837 (2d Dept. 2011), quoting

N Exb;adifé Video Conﬁzrenciﬁg Servs., Inc. v. Botello, 67 A.D.3d at 961..

.G. Ieave to Amend

o Generally, in the absence of prejudice or surprise to the opposing party, leave to amend

pleadmgs should be freely granted unless the proposed amendment is palpably insufficient or
paiently devoid of merit. Ohv. Jin, 124 A D.3d 639, 640 (2d Dept 2015) citing, inter alia,
Rodgers v. New York City Tr. Auth. 109 A.D.3d 535, 537 (2d Dept. 2013).

Leave to amend one of several separate causes of action of a complaint, or one of several
. ;sepératé_' defenses of an onswer, does not oonfér the right to amend the whole complaint or

| onéﬁr_er_é_r any part for which leave is not specificaily given. Genung v Hawkes, 147 AD. 380,
381 (3d Dept. 1911), |

H. Application of these Principles to the Instant Action

; The Court 1) dismisses the Amended Verified Complaint but grants Plalntlff permlssmn
to ﬁle and serve a second amended complaint, in which Plaintiff may assert claims agamst any

- mdlvlduol and/or entity named in the caption and/er mentioned in the body of the Verified
lcomip]aint and/or Amended Verified Complaint; and 2) dismisses any and all cross claims
asserted by Defendant United Brokerage So;vices International, Inc. against Defendant Raymond
f Sroﬁr. The Court directs Plaintiff to file and serve its second amended oomp_laint on or before
- March 24,2017 and further directs that the defendants named in the Sécorid amended complaint
shall answer or move with respect to the second amended complaint on or before Mayi 5,2017.

“The Court so rules based on its conclusion that 1) there is no duty independent of -the provisions
in the Lease related to “Tenant’s Work™ and, therefore there is no v1able neghgence clalm 2) the

-fraud claim, based on the allegation that Srour prowded inaccurate ﬁnanc:al statements on which
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Pléintiff relied in entering into the lease, arises from the Lease and, therefore, is duplicative of
fhe 'b._reach of contract claim; 3) Plaintiff acted irhproperly in filing the Amended Complaint
Wthh rérnoved the defendant corporations from the caption because that é.mendment efféctively
‘d_iscc"_)_ntinucd those claims without leave of court; and 4) because there is no duty independent of
the L_éase, the contribution claim set forth in UBS’ cross claim against Srour is not viable
becaﬁ_se the alleged loss is purely economic !oss?resulting from a breach of contract. In

COn_S.i'deration of the liberal amendment policy, the Court will permit Plaintiff to file and serve a

. second amended complaint in which it may assert claims against any individual and/or entity

named in the caption and/or mentioned in the body of the Verified Complaint and/or Amended
Ve'riﬁed-Complaint, with the caveat that Plaintiff, in filing a second amended complaint, is

bound by the Court’s determinations in this decision.

All matters not decided herein'are hereby denied.

This constitutes the decision and order of the Court.

- The conference scheduled on March 13,2017 is hereby adjo‘urned to May 23, 2017
at 9_:30 a.m.

DA_TED: Mineola, NY -

February 8, 2017

HON. TIMOTHY S: DRISCOLL

J.S.C.
SoAy - ENTERED
. > = . S
| | FEB 16 207

INTY CLERK'S 0o

i
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