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zin this property damage action, the plaintiff, Verizon New York, Inc. (Verizon), seeks to recover
$1 05,130.27 in costs it incurred in repairing damage to its telecommunications equipment, i.e. an
undergllround cable, near Avenue A and 10" Street in Manhattan on January 23, 2010, allegedly
caused by steam leaking from the facilities of the defendants, Consalidated Edison, Inc. and .
Consolidated Edison Company of New York, Inc., (“Con Ed™). Con Edison, who also commeénceac a
third-p*rty action against Empire City Subway Company, Ltd., now moves to dismiss the complaint pn
the graund of spoliation of evidence by Verizon. Verizon opposes the motion. The motion is denied. -
!First, the court notes that, although the motion is denominated both as a motion for spoiiatia;q
sanctions (CPLR 3216) and a motion for summary judgment (CPLR 3212), the common-law coctrine of
spoliatjon is the ground raised in hoth. Thus, this is essentially 2 motion seeking a sanction for :
spohatfon “‘Under New York law, spoliation sanctions are appropriate where a litigant, intentior m:lly or

neghg#ntly, disposes of crucial items of evidence involved in an accident before the adversary has gn
opportunity to inspect them” (Kirkland v New York City Housing Auth., 236 AD2d 170, 173 [1¥ Deptf :
1887]) and after being placed on notice that such avidence might be needed for future litigation. §_o§
New York City Housing Auth.v Pro Quest Security. Inc., 108 AD3d 471 (1* Dept. 2013); Sloane v ,
Costco Wholeszle Corp., 49 AD3d 522 (2™ Dept. 2008). Furthermore, the Sup reme Court has “bro ad
discretion to provide proportionate relief to the party deprived of the lost evidence, such as precluci ng

proof favorable to the spoliator to restore balance to the litigation... or employing an adverse infere 1u:-
|
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instruction at the trial of the action.” Ortega v City of New York, supra at 76; see CPLR 3126; Voom HD - :
Holdings|LLC v Echostar Satellite LLC, 93 AD3d 33 (1* Dept. 2012); General Security Ins. Co. a'A Nnr, 50
AD3d 489 (1% Dept. 2008). However, “striking a pleading is a drastic sanction to impose in the ‘ f B
absence pf willful or contumacious conduct.” lannucci v Rose, 8 AD3d 437 (2™ Dept. 2004); see.
Melcher ¥ Apollo Medical Fund Mgat. LLC, 105 AD3d 15 (1% Dept. 2013); Russo v BMW of North
America.|LLC, 82 AD3d 643 (1* Dept. 2011). Thus, the sanction of dismissal of the complaint or
answer ig warranted only where the alleged spoliation prevents the movant from inspecting a key plece
of evidenpe which is crucial to the movant’s case or defense (see Mudge, Rose, Guthrie, Alexander
Ferdon v Penguin Air Conditioning. Inc., 221 AD2d 243 [1* Dept. 1895); Bach v City of New York 33
AD3d 54 [1" Dept. 2008)) or has left the movant “prejudicially bereft’ of the means of presenting thenr
claim.” Kirkland v New York City Housing Auth., supra at 174, quoting Hoenig, Products Liabillty, -
lmpeach ent Exception: Spoliation Update, NYLJ, Apr. 12, 1993, at 6, col 5); see Canaan v Costco.
Wholesale Membership, Inc., 49 AD3d 583 (2™ Dept. 2008). Thatis not the case here.

it is not disputed that, save for a small section, the subject cable remained in the ground after y
Verizon performed emergency repairs of the damaged portions in order to quickly restore servnce to 1t _
customers. Thus, Con Edison, who had personnel at the scene at the time of or shortly after the , ;
incident, were timely informed of the incident and had an opportunity to inspect the cable. Con Ed:sdn ,
requesteq, by letter dated April 19, 2010, that Verizon retain the damaged cable for an inspection, but A
did not sefve a notice to inspect until four years later. Further, Con Edison is not left prejudlcnally
bereft” of the means of presenting its defense. The discovery process has produced numerous reports
and photographs, as well as testimony, which can be used in its defense. This includes the testrmony
of Jonathan Joscher, a mechanic in Con Edison’s Steam Department, who, in an affidavit, states that
he performed a follow-up inspection late in the day of the incident, after Verizon excavated the sfreég
and after an initial inspection by Con Edison was not completed,due to traffic conditions. Joschef y
alleges that he found no steam leak near the Verizon equipment, but only a small “packing” !eakf ,
nearby which did not travel to the effected cable. A second affidavit submitted by Con Edison is that bf ._ :
James Fraer, a retired Verizon employee, who inspected reports, photographs and other records. He !
opined that since Verizon's records indicate both a “defective lead sleeve® and a “steam section”, he
could not determine the actual cause without inspecting the cable.

Tofthe extent that Con Edison is alleging that the entire cable may have been removed by -
Verizon years after the incident and not preserved, the proof submitted is znsuffic:ent to support . :
granting the motion on that basis. The court also notes that in its motion papers, Con Edison subm:tted
the affidavjts of Joscher and Freer, but no deposition transcripts. Deposition testimony was submltted
only in opposition and excerpts were submitted in reply.

Thys, this case is distinguishable from Verizon New York, inc. v Consol. Edison, Inc., 44 M;sc
3d 1206(A) (Sup Ct, NY County 2014), where the cause of the damage to the discarded cable was m
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real dispute, and the court's dismissal of the complaint was predicated upon Verizon's failure to. 9omply -
with numeérous discovery demands and twelve court orders (see CPLR 3126), circumstances not ;
re. Nor is dismissal of the instant complaint mandated by the holding in Verizon New York
ison Co. of New York, Inc., 54 ADSd 599 (1“Dept 2008). There, the parties also

. 265 AD2d 242, 244 [199] v dism 95 NYZd } ‘

{\

ital, 68 NY2d 320 [1986]; Zuckerman v City of New York, supra; O’Hglloran v Cﬁy of
, 78 AD3d 536 [1* Dept. 2010]), the motion must be denied regardless of the sufﬁctency of

ing papers. See Winegrad v New York University Medical Center, supra; O'Halloran v Cuy of
ggra, Glagumto v Town of Hempstead, 106 AD3d 1049 (2™ Dept 2013). This is because '

re is any doubt about the issue.” Bronx-Lebanon Hospital Ctr. v Mgum Eden Ctr., 161 ADZd
480, 480/(1* Dept. 1990) quoting uesgm v Nimmich, 34 AD2d 958, 959 (2™ Dept. 1970).

Con Edison failed to tender proof sufficient to eliminate any tria_ble issues of fact as to whether

H
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the damége to Verizon’s cable was caused in whole or part by Con Edison’s negligence. Even * | ;
assumin¢ the two affidavits submitted were sufficient to meet Con Edison’s burden, the submissions,of
Verizon r'pised triable issues as to the cause of the cable failure. Verizon’s submissions included theg

depositior testimony of Michael Arcati, a Verizon cable maintenance manager, who responded with his -
team to ttime location after a service failure was reported and found steam coming from a newly ir;jst;l'led Pyl
Con Edispn cement street grading. He testified that he asked Con Edison personnel at the scene o =
“slow do&n the steam” so he could repair the cable, but once that portion of the street was opened up 5
the stearT dissipated, enabling him to safely lift the cable and work on it. '

/?‘ccordingly, and upon the foregoing papers, it is
!
|

O’QDERED that the motion is denied.

Triis constitutes the Decision and Order of the court.
|

|
|
|

Dated: Jsinuary namr ey eD MW
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