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The foll wing papers were read on this motion by defendantlthlrd-party plaintiff to dismiss the comp!~,r.l. . ·'' 

Notice of Motion/ Order to Show Cause - Affirmation --ffflta""')E D No(s). 1 . " 
Exhibi - Memorandum of Law------ .. . . 
Answt i Ing Afllnnation(s) -Aflldavil(s) - Exhibits FEB 2 l 2DIZ No(s). --=2--> 
Replyi g Affirmation - Affidavit(s) - Exhibits ___..3..__~ . . 

' . 
' 

I : : 
ln this property damage action, the plaintiff, Verizon New York, Inc. (Verizon), seeks to recover 

$105, 1 0.27 in costs it incurred in repairing damage to its telecommunications equipment, i.e. an ; : 
: ' 

underg ound cable, near Avenue A and 10th Street in Manhattan on January 23, 2010, allegedly .. 

caus by steam leaking from the facilities of the defendants, Consqlidated Edison, Inc. and ·' 
' 

Consolrdated Edison Company of New York, Inc., ("Con Ed"'). Con Edison, who also commenced ~ l 

third-p rty action against Empire City Subway Company, Ltd., now moves to dismiss the complaint dn 
1: 

the gr und of spoliation of evidence by Verizon. Verizon opposes the motion. The motion is deniea.i : 
.. 
! 

First, the court notes that, although the motion is denominated both as a motion for spoliation . ' 
sancti ns (CPLR 3216) and a motion for summary judgment (CPLR 3212), the common-law doctrine o" 

spolia on is the ground raised in both. Thus, this is essentially a motion seeking a sanction for . i ; 
spolia on. "Under New York law, spoliation sanctions are appropriate where a litigant, intentionally ?r 

neglig ntly, disposes of crucial items of evidence involved in an accident before the adversary has ~!l 
oppo nity to inspect them" (Kirkland v New York City Housing Auth., 236 AD2d 170, 173 [1st Dept! i 

1997] and after being placed on notice that such evidence might be needed for future litigation. Se~ 
New ork Cit Housin Auth.v Pro uest Securit Inc., 108 AD3d 471 (1 51 De~t. 2013); Sloane v l: 
Coste Wholesale Co ., 49 AD3d 522 (2nd Dept. 2008). Furthermore, the Supreme Court has ·~ro~d 
discre ion to provide proportionate relief to the party deprived of the lost evidence, such as preclµdi~g 

proof avorable to the spoliator to restore balance to the litigation ... or employing an adverse i:ifere~ee 
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. ' 
instructi at the trial of the action.ft Orteaa v Citv of New York, suora at 76; see CPLR 3126; Voom HD~··. 

Holdin s LLC v Echostar Satellite L C, 93 AD3d 33 (1st Dept. 2012); General Securify Ins. Co.: v. Nii,'. ~O; .· f 
AD3d 48 (1st Dept. 2008). However, "striking a pleading i$ a drastic sanction to impose in the .. . : . 

absence f willful or contumacious conduct." Iannucci v Rose, 8 AD3d 437 (2nd Dept. 2004); see: 

Melcher A ollo Medical Fund M . LLC, 105AD3d15 (1st Dept. 2013); Russo v BMW of North 

America LLC, 82 AD3d 643 (1st Dept. 2011 ). Thus, the sanction of dismissal of the complaint or 

.. 

.; 

answer i warranted only where the all~ed spoliation prevents the movant from inspecting a key pi~ce : f 
of eviden which is crucial to the movant's case or defense Csee Mudge. Rose. Guthrie. Alexandef & ; i; 

Ferdon v Pen uin Air Conditionin Inc., 221 AD2d 243 [1st Dept. 1995]; Bach v City of New Y~~. 3~. : · ): 

AD3d (1st Dept. 2006)) or has 'left the movant "'prejudicially bereft' of the means of presenting ~~ir : ! 
claim." rkland v New York c· Housin Auth., supra at 174, quoting Hoenig, Products Uability, 

Impeach ent Exception: Spoliation Update, NYLJ, Apr. 12, 1993, at 6, col 5); see Canaan v Costco: 

Membershi Inc., 49 AD3d 583 (2"d Dept. 2008). That ·is not the case here. 

not disputed that, save for a small section, the subject cable remained in the ground after 

rformed emergency repairs of the damaged portions in order to quickly restore servic~ to ~t 

custome . Thus. Con Edison. who had personnel at the scene at the time of or shortly after the · 

incident, ere timely informed of the incident and had an opportunity to inspect _the cable. Con Edis~n 

request • by letter dated APril 19, 2010, that Verizon retain the damaged cable for an inspe~i~f'.l, but . , 

did not se e a notice to inspect until four years later. Further, Con Edison is not left "prejudi~ially 
; 

bereft" of he means of presenting its defense. The discovery process has produced numerous repo~s : · '.· . . ... 
and phot raphs, as well as testimony, which can be used in its defense. This includes the testirn~'JY . :• . .~ . 
of Jonath n Joscher, a mechanic in Con Edison's Steam Department, who, in an affidavit, state~ th~t 

he perfo ed a follow-up inspection late in the day of the incident, ·after Verizon excavated the s~ree~ 

and after n initial inspection by Con Edison was not completed,due to traffic conditions. Joscher . : 

alleges th t he found no steam leak near the Verizon equipment, but only a small "packing11 leak_· 

·, 
.. 

ich did not travel to the effected cable. A second affidavit' submitted by Con Edison is tJiat :Of . : 
James Fri r. a retired Verizon employee, who inspected reports, photographs and other records. He 

opined th t since Verizon's records indicate both a "defective lead sleeve0 and a "steam section11
, he. 

could not etermine the actual cause without inspecting the cable. 

To he extent that Con Edison is alleging that the entire cable may have been removed by 

Verizon y rs after the incident and not preserved, the proof submitted is insufficient to support .. . ~ . 

granting t e motion on that basis. The court also notes that in its motion papers, Con Edison .s~~m.~~d : ·: 

the affida ts of Joscher and Freer, but no deposition transcripts. Deposition tespmony was sub~itted · · 

only in op sition and excerpts were submitted in reply. 

Th s, this case is distinguishable from Verizon New York. Inc. v Consol. Edison. Inc., .44 Mi.so 

3d 1206(A (Sup Ct, NY County 2014), where the cause of the damage to the discarded cable IA.'.~s i~ 
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real disp te, and the court;s dismissal of the complaint was predicated upon Verizon's failure to. 9o~p1y ; '.. · 
. . I 

with num rous discovery demands and twelve court orders (see CPLR 3126), circumstances not ·: .. 

present re. Nor is dismissal of the instant complaint mandated by the holding in Verizon New York . 

Inc. v Co sol. Edison Co. of New York Inc., 54 AD3d 599 (1st Dept. 2008). There, the parties also · i 
. . 

disputed he cause of the damage to a cable, Verizon arguing that it was "bumout11 caused by Con ~ . .. 

Edison a d Con Edison arguing that it was Verizon's own n~ligence in allowing the cables to L·~der~o '.:: r 
a proces known as electrolysis. The court, while noting that the absence of the cable "substanti~llY.f .. 

hinders" ohen Bros. Real v Rosenberi Elec. Cont ., 265 AD2d 242, 244 [1999) Iv dism 9S NY2~ · i: 

791 [200 ]) Con Edison's ability to prove the cause of the damage, nonetheless imposed a lesser·; i · ··· 
; ~;~ 

remedy. ince the subject cable was not discarded but remained in the ground, the Appellate Di~isitjn : '. · .. ·} 

declined o impose the drastic remedy of striking the complaint and instead imposed the cost of :: :. 1 i :;_: 

excavati n of the cable upon the plaintiff. 

F r these reasons, Con Ed has not demonstrated that· the damaged cable was such a "key, 
piece of vidence and crucial to its defense, that it had no opportunity to inspect it and that its abse~ce: ;. 

left it "pli judicially bereft" of a means of presenting a defense (§§! Kirkland v New York City H~~~i-~9 , !<: 

Auth., su ra at 174) so as to warrant striking the complaint. However, while striking of the compl~int~s i. :·· 

not warTi nted, the movants may seek an adverse inference charge at trial, a m(>re appropriate ~e~~Y ; : 
'•'i ' 

in this ca e, "which will prevent [Verizon] from using the absence of (the cable] to its tactical . .· · . 
. . : 

advanta e." General Motors Acceotance Corp. v New York Central Mutual Fire Ins. Co., 104 AO~ ; : ... 

523, 526 (1 11 Dept. 2013); see Suazo v Linden Plaza Assocs .. L.P., 102 AD3d 570 (1st Dept. ·2q13)~~ i · :·: 
Ever Wi Inc. v 1-10 Indus. Assoc. suora. . .. : .. ; 

~ '. ; .~ 
. '. ·. . ~ . i : ' .. 

the extent Con Edison is seeking summary judgment pursu~nt to CPLR 3212 on~ grQ~nd of:·_;:: 

lack of n ligence, the court finds it has not established entitlement to that relief. The proponent: ~f ~ '. ~-:: 
• ' . : . \. . . : ! . :. ' 

motion t r summary judgment pursuant to CPLR 3212 must establish its entitlement.to such relief.a$ a: : .; 
. . . '! ... 

matter o law Csee Zuckerman v City of New York, 49 NY2d 557 [1980)) by submitting proof in ·.: ... 
admissi e form demonstrating the absence of triable issues of fact.· See Winegrad v New York Univ~ · · · 

L~ ed. Ctr, 64 NY2d 851 (1985). If the movant fails to meet this burden and establish its claim or: : i . .. 
! .. : .. ·• 

ufficiently to warrant a court's directing judgment in its favor as a matter of law (so Alya_~t>~ : · · '. 
~-=~:;:..:...:.Ho:.:s:a:::ita:::.a.I 68 NY2d 320 [1986]; Zuckerman v Citv of New Yori<, §YJ2Ci; O'Halloran v Citv. of . ~-

New Yo , 78 AD3d 536 [1 51 Dept. 2010]), the motion must be denied regardless of ~e sufficienQY. q~ . : ~ 
. • .. ; I .. 

the oppo ing papers. See Winegrad v NewYorlc University Medical Center, supra; O'Halloran v City:of : ~.'. 

New Yo , supra: Giaauinto v Town of Hempstead, 106 AD3d 1049 (2nc1 Dept. 2013). This is ~c~~~~ 
~'summa judgment is a drastic remedy, the procedural equivalent of a trial. It should not be granteq ··' 

where th re is any doubt about the issue."' Bronx-Lebanon Hospital Ctr. v Mount Eden Ctr., 16.1 AD2d , ·: 
480, 480 (1st Dept. 1990) quoting Nesbitt v Nimmich. 34 AD2d 958, 959 (2nd Dept. 1970). 

. ; 

• "'•t .. •:: 

n Edison failed to tender proof sufficient to eliminate any triable issues of fact as to whether : . :·;:_ 
. . : :~ : : ~ 

. · . . . :·; 
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the dam ge to Verizon's cable was caused in whole or part by Con Edison's negligence. Even 

assumin the two affidavits submitted were sufficient to meet Con Edison's burden, the submissionS; of ·; 

Verizon ised triable issues as to the cause of the cable failure. Verizon's submissions included. the; 

depositio testimony of Michael Arcati, a Verizon cable maintenance manager, who responded with his ! 

team tot e location after a service failure was reported and found steam coming from a newly. iryst~l!ed: :~ 

Con Edis n cement street grading. He testified that he asked Con Edison personnel at the scene to ~ 

"slow do n the steam" so he could repair the cable, but 9nce that portion of the street was opened ~p. : .:, 

the stea dissipated, enabling him to safely lift the cable and work on it. 

t ccordingly, and upon the foregoing papers, it is 

0 DERED that the motion is denied. 

T is constitutes the Decision and Order of the court. 

Dated: J nuary 31, 2017 

NANCY M. BANNON 
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