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The defend}an't has been indicted for the crime of dﬂriving while intoxicated as a
felony (VTL §1192(2)); driVing while intoxicated, as a felony (VTL §1192(3)); aggravated
_unlicensed operation of a motor vehicle in the -fifst degrée (VTL §51 1(3_)(a)(|)_);
circumvention of an interlock device (VTL §1198(9)(d)); speeding (VTL §1180(b)); and
consumption/ possession of élcoholic beveragé in a motor vehicle (WL §1227 (1)
ailegedly committed at 5:20 a.m.. von or about July 23, 2016, on the Spraiﬁ Brook Park)A/ay
in the Town of Mount Pleasant, Coulnty of Westcr_leéter.1 He now moves by notice of
motion with supporting affirmation and memorandﬁm of law for omnibus relief. The
Peoble’s response consists of an affirmation in opposition and a memorandum of law.
Upon consideration of these papers, as well as review of the grand jury minutes and

exhibits and the consent discovery'order entered in this case, the motion is disposed of as

'Pursuant to the special information filed with the indictment, defendant was previously convicted
of VTL §1192[2] on or about July 16, 2014, in New York County Criminal Court. On January 1, 2016
defendant was convicted of driving under the influence under VTL §1192(3). On or about June 1, 2016,
defendant’s license was revoked (See CPL §200.60). '
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follows:

1.MOTION TO INSPECT/DISMISS/REDUCE

The Court has conducted an.in camera inspection of the minutes of the grand jury |

proceedings. 'Upon review of the evidence presented, this Court finds that all counts were
supported by sufficient evidence a'nd that the instructions given Were apprbpriate. There
was no infirmity or defect that would Warrant a dismissal of t’hé indictment or reduction to
lesser ¢rimes. Evidence of defendant’s prior convictions for‘drfving while intoxicated (VTL
§1192[2]) on or about July 16, 2014, and for driving while intoxic;ated (VTL §1192(3)) on
January 1, 2016, was appropriately presented and expl‘ained to the_ grand j.ury.
Accordingly, that branch of the motion which seeks dismissal of the. indictment is
dénied: The Court further finds no facts which would warrant réleasing any portién of the .

minutes of the grand jury proceedings to the defense (CPL §210.30[3)).

2.MOTION FOR DISCOVERY & INSPECTION / ROSARIO/BRADY MATERIAL

This application ié granted to the limited extent of ordering that the People .are to
providé the defendant with materials and informati’on, the disclosUre of Which is required
pursuant to thé proviéions of CPL §240.44 and §240.45. As to the defendant's demand
fof exculpatory material, the People have indicated their awareness of their continuingv
obligation to disclose any such material immediately upon its diécovery. Where a question
exists és to whether a particular item should be discldsed, they are difected ‘to submit the
material or information to the Court, which will cdnd uctanin cémera examiﬁaﬁon tc_) resolve

the issue. The demand for witness statements is denied as premature. The People

recognize . their duty to comply with People v. Rosario, 9 N.Y.2d 286; CPL §240.44,
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§240.45. To the extent that deals or agreements,_-if any, have been made with witnessés,
the same must be disclosed. The People recognize their duty fo comply with Giglio v.
United States, 405 U.S. 150. The People have acknowledged fheir continuing obligation

to provide exculpatory information to the defendant (Brady v Maryland; 373 U.S. 83), and

- are directed to disclose any such information to the defense.

The defendant’s demand for disclosure of items or information to which he is

entitled pursuant to the provisions of CPL §240.20(1) (a) through (I) is granted upon the

~ People’s consent. The application is otherwise denied as it seeks items or information

which are beyond the scope of discovery and the defendant has failed to show that such

items are material'to the preparation of his defehsé (CPL §240.40 [1][a)).

3.MOTION TO STRIKE STATEMENT NOTICE

The defense moves to strike the CPL §710.30 notice of statement. Defendant
alleges in fhe memorandum of law that the notice was never served énd writes that
“however, vthe discovery material provided shows a record of statements rrrade by
[defendant] and that he was already in custody when these questions were being asked”
[Defense Memoréndum of Law p.15]. The'PeopIe aséerf in—their memorandum 6f vllaw that
.thé notice \rvas served at the arraignment on January 4, 2017 [People’s Memorandum .of
Lawp. 21]. The mdtioh is denied b.a'sed’on defendant'’s failure to provide sworn allegations
of fact éupporﬁng the métiorr as required by CPL §710.60.

As forthe' language in the relevant CPL §710.30 notice, its..cronténts_ informed the

défendant Qf the time, place and manner in which the statements were made and as such

“the motion to strike based on the contents of the notice is denied (CPL §710.30[1]; see
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People v. Lopez, 84 N.Y.2d 425; People v. Hartlev,' 244 A.D.2d 712).

| In the affirmation in opposition, the People éontend that the defendant waived his |
right td challenge the éufﬁciency of the CPL §710.30 notice by movihg in the alte'rnatiye to
suppress the noticed stafements. However, a defendant may move in the alternative to
suppress. without waiving a preclusion claim, so long as the subpression claim is not

litigated to a final determination (see People v. Kirkland, 89 N.Y.2d 903; Pec;ple v. Smith,

283 A.D.2d 189; People v. Figueroa, 278 A.D.2d 139; People v. He.ller._180 Misc.2d 160;

Cf. People v. Smith, 8 Misc.3d 441).

4.MOTION TO SUPPRESS' STATEMENTS/ DUNAWAY/ HUNTLEY

The People have noticed one CPL §710.30 statement aI'IegedIy made by the

~ defendant. According to the People, in relevant part, on July 23, 2016, at approXimater

5:20 a.m. defendant drove a motor vehicle while intoxicated on the Sprain Brook Parkway

in the Town of Mount Pleasant, Westchester County N.Y. A New York State Trooper using
a radar device, observled and gaged defendant operating his motor vehicle at a speed of |
75 miles per hdUr in a posted 55 miles per hour zone. Based on this observation, the
trooper pUIIed over deféndant’s Car. |

Approac_hing the vehicle, according to the People, the trooper smelled a étrong'odor

of alcohol coming from the defendant and the vehicle. Upon speaking with defendant, the

~ trooper observed that defendant exhibited the classic signs of intoxication by alcohol

inclu‘ding: bloodshot and glassy eyes, poor motor coordination, and a strong odor»o'fv
alcohol.

During the officer's questioning, defendant stated that he was driving home from
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Brooklyn to Poughkeepsie; that he was not drinking; that spilled alcohol caused the odor

- and; that he moved to Poughkeepsie because his friends from Brooklyn get himin trouble.

This statement was noticed pursuant to CPL §710.30.

Believing that defendant was operating the vehicle while intoxicated, the officer
asked deféndant to step out of the car and conducted a field sobriety test. Once defendant
stepped out of the vehicle, the trooper observed, in plain.vie'w, a blastic cup c;ontaining a
bvrown'liquid on the floor of the driver's seat fhat had a strong odor of alcoﬁol. According
to the People, defendént then failed the sobriety test. He was placed under arrest and

transpdrted to the New York State Police Barracks in Hawthorne where defendant gave

a breath sample into a chemical test instrument which showed that defendant had .12 of ‘

one per centrum by weight of alcohol in his blood. The People claim that the Breath

- Alcohol Anayisis Record provided to defendant through consent discovery shows that the

machine was calibrated.
Defendant now moves to suppress the noticed statement on the grounds that the

statement was the product of an unlawful arrest, obtained in violation of his Miranda rights

or, in the alternative, for a Dunaway/Huntley hearing. Defendant denies speeding and

asserts that the police did not observe defendant opérating any motor vehicle in an

intoxicated state. Defendant further asserts that he was not intoxicated and performed all

of the coordination tests satisfactorily and that there was no evidence vouchered to show
that alc'ohol was recovered from the vehiclé. In the memorandum of law, defendant further
sfates that “in fact,v thé only thing they' did observe was [defendant] asleep in a Véhicle
safely parked the side of the road. Sleeping in a vehicle hardly constitutes a crimé. Thus
any fruit of this illegal search and seiz'ure must be suppressed” [Defense Memorandum of
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~ Lawp. 15-16]. Defendant claims that combined with no statements admitting intoxication,

the record does not support the charge of driving while intoxicated.?

The Peqple assert that the motion should be denied. The People argue that
defendant’s car was legally stopped based on defendant’s speeding. As for the claim that
defendant was asleep in the car on the side of the road énd not 'spéeding, the People state
that', upon information and belief (as well as é complete review of the case file), no witness ‘

observed defendant asleep in a parked vehicle. Moreover, the Peoplé point out, this

~assertion by defendant is not based upon sworn allegations of fact from an identified

source under CCJPL §710.60(1) as there is no mention of this_conduct in.the' supporting
affidavit. | |

On approaching the car, the officer smelled the strong 0dqr of alcohol on his breath
and observed glassy and blood shot eyes and pbor motor coordination. Once out of the
car, the trooper'observed a plasticﬁ'cup With brown liquid on the floor of the driver’s side
seatthathad a strong smell of alcohol. Defendant’s subéequent failure of the standard field
sobfiety te.st,‘ in tandem with the container as well as defendant’s symptoms of ‘intokication
gave the trooper probable cause to believe that defendant had been operating the motor
vehicle while intoxicated and he Iawfﬁlly placed defendant under arrest.

In addition, th.e People contend fhat the statement made by defendaht atthe scene
of the crime did not require Miranda warnings because defendant was not in custody and

the statement was in response to preliminary investigative questions.

2 The defense further claims that it has not been provided documentation to
show that the Breathalyzer machine was calibrated. The People aver that the
Breathalyzer machine calibration information was provided to defendant as part of
consent discovery.
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Defendant’s motion is granted to the extent that the Court will conduct a hearing

prior to trial to determine the legality of the stop of defendant’s vehicle and defendant’s

arrest (People v. Ingle, 36N.Y.2d 413; Pég)l_e v. May, 81 N.Y.2d 725), whether his
statement was the product of an illegal stop or arrest, whether Miranda warnings were

necessary and,‘ if sov, whether the defendant was so advised and made a knowing, |

'intelligent and voluntary waiver thereof, and whether the statement was otherwise

involun’taﬁly made within the meaning of CPL §60.45.

5. MOTION TO SUPPRESS PHYSICAL EVIDENCE/ RESULTS OF SOBRIETY TEST/

CHEMICAL BREATH TEST/MAPP HEARING

Defendant moves to suppress ;‘all evidence of observations made by the arresting
officer of the field sdbriety tests” and in the alternative réquests a Mapp He’éring.
Defendant argues that the officer lacked p'robable.cause when he arrested défendant and
conduct_éd a field sobriety test at the scene. “The only obsérvation the officer had at the
time he detained '[defendant] and began cdnducting tests was that [deféndant] had been
sbéeding. There is no indicaﬁon that he was swerving or driving in a manner that was
reckless and would indicate intdxiCation._ At the time that defendant was asked toperforrh

these tests, he had not admitted to drinking any alcohol” [Defense Memorandum of Law

. p.16].

In addition, defendant moves to suppress the physical evidence seized and any ’l(hve_'
evidence stemming from his unlawful érrést, including evidence regérding the chemical
teét, video r_ecdrdings or police observations. Defendant argues that such evidence was
obtained unlanuIIy in violation of his constitutional fighfs from the Fourth and Fifteenth

Amendments and the New York State Constitution. In the alternative, the defen'Se
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requests a hearing on the issue.

| vThe People argue fhat, as set forth above, deféndant's stop and arrest were both
lawful as based on probable cause. As for defendant’s motion to suppress any
observation made by the police while d_efendanf was d.riving the vehicle, defendaht does
nbt, the Peopl.e argue, have a reasonable expectation of privacy in his movements as he
travels a public highway. Furthermore, thefe is- no basis for suppression _of the

observations made by the officer after the stop as the officer had probable cause to believe

‘ that defendant had committed a traffic infraction as set forth above.

. In terms of the cup ih the car, the People assert, it was in plain view with the smell
of alcohol and, as such, the trooper wés lawfully in positibn to observe the itém, had lawful
access to the item when he retrieved it and the incriminating character of the item was
immediately apparent. MoredVer, the People assert that the trooper héd probable cause
to ask the defendant to pérform a field sobriety test becausé he had probable cause to
believe that defendant‘vwas operating a motor vehicle while intoxicated based on his
obsér\(ation that defendant exhibited the classic signs of vintoxicatiOn by alcohol includ'ing:
bloodshot and glassy eyes, poor motor coordination, and a strong odor of alcohol.

In terms of defendant’s motion to suppress the chemical breathe test results on the ground

that it was the fruit bf an unlawful arrest, the People again argue that the trooper had

- probable cause for the stop and the arrest and, in any event, defendant voluntarily

submitted to the test.

As set forth above, .defendant’s motion is granted to the extent that the Court will
conduct a hearing prior to trial to deterrﬁ_ine the Iegaiity of the stop of defendant’s_ vehicle
and of defendant’s arrest. The hearing shall also determine whether any prbpertY seizéd,
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observations made and the chemical test results gathered from the stop and érrest were

lawfully obtained or were collected in violation of the defendant’s rights (People v. Ingle,

36 N.Y.2d 413; Mapp v. United Stafes, 367 U.S. 642; People v. Holmes, 81 N.Y.2d 1056;
People v. Selby, 220 A.D.2d 544). The hearing shall not include, however, a determination

with regards to the officer's observations of defendant while driving prior to'the stop as

- defendant had no expectation of privacy while driving on the pubic road.

6. MOTION TO STRIKE ALIBI DEMAND

This rhotion is denied. There is no merit to the defendant’s contention that CPL

250.20 is unconstitutional (see People v. Dawson, 185 A.D.2d 854; People v. Cruz, 176

A.D.2d 751; People v. Gil, 164 A.D.2d 887; People v. Peterson, 96 A.D.2d 871).

7. MOTION TO SUPPRESS PRIOR BAD ACTS (SANDOVAL AND VENTIMIGLIA)

Prior to th'e commencemént of jury selection, the F"eople will disclose to defe.ndanvt
all specific instahces of his prior uncharged crimes and bad acts they expect to introduce
at trial for impeachment purposes (CPL §240.43). Defendant must then sustain his burden
of informing the Court of the prior convictions and misconduct which might unfairly affect

him as ‘a witness in his own behalf (People v. Matthews, 68 N.Y.2d 118, 121-122). In the

event the People seek to introduce defendént;s prior bad acts on their direct case, the

| burden is on the People to seek a Ventimiglia hearing to determine the admissibility of

such eviden'ce'(PeopIe v. Ventimiglia, 52 N.Y.2d 350).
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- This Decision constitutes the Order of the Court.

_Dated: White Plains, New York

Aprilf’7; 2017
e,

Hon. Anthony A. Scarpino, Jr. Esq.
District Attorney, Westchester County
Westchester County Courthouse

111 Dr. Martin Luther King Jr. Bivd.

- White Plains, New York 10601
" Attn: Nicolas DiConstanzo, Esq.

Assistant District Attorney

Katle D. Wasserman, Esq.

The Legal Aid Society of Westchester County
150 Grand Street

Suite 100

White Plains, N.Y. 10601

Nancy Barry, Esq.
Chief Clerk

W
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COUNTY COURT JUDGE


U6027745
Typewritten Text


