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Defendant, SINCERE SMITH, has been indicted for aiding, abetting, and acting in
concert with his co-defendant fér the crimes attempted robbery in the ﬁrsf degrée (PL - |
§110/160.15[4]), attempted robbery in the second degree (PL §110/ 160; 10[1 D, attempted
tobbery in the second degree A(PL §110/160.10[2][a]), assault in the second degree (PL
§120.05[2]),. and aésault in the second degree (PL §120.05[6]); fhe defendant has filed é notice
of motion, along with a supporting afﬁfmation seeking omnibus relief. The People have
responded by ﬁling an affirmation in opposition and a memorandum of law. Upon considération
of the aforementioned Submissions, along with areview of the Agrand jury minutes and exhibits

and the consent discovery order entered in this case, the motion is disposed of as follows:

I. ‘Motion to Inspecf and Dismiss

The People have provided the grand jury minutes to the court and the court has reviewed



those minutes in camera. After doing so, the court finds that there is no basis to dismiss.any

charges of the indictment. Accordingly, the defendant’s motion to do so is denied in all respects.

The court finds that. the evidence offered to the grand jury was legally sufﬁciént n
accordance wifh section 70:10 of the Criminal Proéedure Law. “Legally sufficient evidence
means competent evidence, which, if accepted as tﬁle, would establish every element of an
offense éharged and the ciefendant’s commission thereof,” (CPL §76.10[1]).- Moreover, “[c].ourts
assessing the sufﬁci_ency of the évidence before a grand ju;y must eval’ueite ‘whether the
evidénce, viewed most favorably to the Péople, if unexpiained and uncontradicted-and deferring

all ques_tiohs as to the wéight or quality of the evidence-would warrant conviction,” ” (People v.

Mills, 1 N.Y.3d 269, 274-275, 804 N.E.2d 392 [2003], quoting People v. Carroll, 93 N.Y.2d

564, 568, 715 N.E.2d 500 [1999]; see also, People v. Wisey, 133.A.D.3d 799, 21 N.Y.S.3d 111

[2015]). The court finds that the evidence presented to the grand jury, in its entirety, met this

burden.

Additionally, the court finds that the graﬁd jury was properly instructed as the law, that

there was nothing defective about the proceedings (see, People v. Calbud, 49 N.Y.2d 398, 402

N.E.2d 1140.[1980]), and that a quorum was present.

Finally, the court does not find that the release of the grand jury minutes or any portion
thereof to the defendant is heéessary, nor has the defendant set forth any compelling or
particularized need for the production of the grand jury minutes. - Therefore, the defendant’s

applicatidn for the release of said minutes is denied (see, CPL §190.25[4][a)).

I1. Motion to Suppress Identification
The defendant moves to suppress the noticed pre-trial identification of the defendant,

/



arguing that the procedure employed‘by law ‘enforceme.nt was unduly suggestivé and violated the
defendant’s due process.

The People argue fhat the defendant’s fnotion to suppress should be denied because the
identification process was confirmatory in nafure, as the witness and the defendant were well
knowh to each other prior to the procedure. |

The defendant’s motion is granted insofar as a hearing shall be held immediately before

trial as to whether the identifications were, in fact, confirmatory (People v. Rodriguez, 79 N.Y.2d
445, 593 N.E.268 [1992]) or in the alternative, whether any police procedures employed were

unduly suggestive, and, if so, whether an independent source exists for an in-court identification

by the witness (People v. Pacquette, 17 N.Y.3d 87, 950 N.E.2d 489 [2011]; People v.

- McLemore, 264 A.D.2d 858, 696 N.Y.S.2d 464 [1999]).

III. ~ Motion for Disclosure of Brady Material

The defendant moves for the production of any “evidence or information of every form
and nature which may tend to exculpate the defendant either by an indication of his innocence or

by impeachment of a People’s witness,” (N otice of Motion, 3).

The People respond by acknowledging their'continuing obligations pursuant to Brady v.

Maryland, (373 U.S. 83, 83 S.Ct. 1194 [1963]) and Giglio v. United States (405 U.S. 150, 92

S.Ct. 763 [1972]). However, the court notes that if a question exists as to the potentially
exculpatory nature of a particular item, or if the People are not willing to consent to an item’s

disclosure, the People are ordered to provide such item to the court forthwith for an in camera

inspection and determination.



Iv. Motion to Suppress Prior Bad Acts
The defendant requests a hearing to determine whether the'prosec.:'ution should be

permitted _to' use any criminal convictions, or bad acts of the defendant at trial. The defendant’s

motion is granted to the extent that prior to jury selection, the People are ordered to disclose 0 .

_ the defendant all specific instances of his prior uncharged crimes and bad acts they expect to

introduce at trial for impeachment purposes in accordance with CPL §240.43. In response, the

- defendant must sustain his burden of showing the prior convictions and bad acts which will

‘unduly préjudice him as a witness on his own behalf (People v. Matthews, 68 N.Y.2d 118, 497

N.E.2d 287 [1986]). Inthe évent that the People seek to use any such conduct in their direct

case against the defendant, they'are ordered to request a hearing to determine the admissibility of

such evidence pursuant to People v. Ventimiglia, 52 N.Y.2d 350, 420 N.E.2d 59 (1981).
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V. Motion for Leave to File Additional Motions

The motion is denied. Should the defendant bring further motions for omnibus relief, he
must do so by order to show cause setting forth the reasons why his motion was not and could
not be brought in accordance with CPL §255.20.

The foregoing constitutes the opinion, decision, and order of this court.
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