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THE PEOPLE OF THE STATE OF NEW YORK - '
' DECISION & ORDER
- against - ' .
‘ , Indictment No.: 17-0458-02
WILLIE JAMES EDWARDS, A/K/A “MAGIC”, '
BYRON GAYNOR, A/K/A “BUZZY”, GEORGE
JAMISON, BERNARD PEASE, A/K/A “BAE”,

Defendants. ‘

ZAMBELLI, J. \
The defendant has been indictéd for as acting in éoncert ‘with his co-defendant
Edwards to commit criminal possession of a controlled substan'ce in the third degree
allegedly committed onor about March 17 2017 in tﬁe Cbu.nty of Westchester; defehdant
is also charged as acting in concert'\'/vith his co-defendants to commit tﬁe:c.rimes of
cbnspiracy in’ the fourth degree to com_mit the crime of criminal sale of a controlled

substance in the third degree, and conspiracy in the fourth degree to cqmrriit the crime of.

criminal possession ofa controlled substance in the third degree allegedly committed on

or abdut_and between May 4, 2016 and May 3, 2017 in the County of Westchester. He

now méves by ‘noticé of rhotion with supporting affirmation for omnibus relief. fhe People’é
response consists of an-affirmation in opposition, a memorandum of [aw, a‘n.d exhibits 1-5
(exhibit S5isa c’ompact‘di_sc) as weli as the May 2, 2017 search wérrant and éupporting
éffidavit; vyhich is an ‘unnqmberedexhib'it.. Upon consideratioh of these papers,‘as wel’l as

review of the grand jury minutes and exhibits and the consent discovery order entered in
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this case, the motion is.di'spo_sed’ of as follows:

1. MOTION TO INSPECT/DISMISS/REDUCE

This application is granfed to the extent that the Court has conducted an in camera

inspection of the minutes of the grand jury proceedings. Upon review of the-evidence

presented, this Court finds that all counts were supported by sufficient evidence and that

the instructions given were appropriaté. Coﬁtrary to defendant’s argument, the quorﬁm
requirements were met and a sufficient number of grand jurors heard a‘I‘I of the evidence_
and voted the indictment. There was no other infirmity which‘ wou_Id warrant a dismissal -
of th.e' indictment. Accordingly, tr;at branch of tAhé' motion which seeks dismissal of the
indictment is denied. The Court further finds no facts which would warrant releasing aﬁy
portidn‘of the minutes of the grand jufy.proceedings to the defensé (CPL §210.30[3)).

2. MOTION TO SUPPRESS PHYSICAL EVIDENCE

Defendant seeks suppression of the phyéical evidence recovered from defendant
in this case (38 glassines of alleged heroin) on the grounds tHat_he was illegally arrested
and séarched by the police officers who were acfing without a warrant, consent or

reasonable suspicion or probable cause that he had committed a crime. Defendant argues |

that he was merely walking-through the Galleria Mall from the White Plains train station

when he was arrested by the police; defendant denies that the police saw him commit any

v criminal activity or observed him in a drug transaction. He therefore submits that his arrest

was without probable cause. He also érgues that any abandonment of property was a

- direct and spontaneous reaction to the unlawful, stop, search and seizure. Defendant

further argues that his arrest was the fruit of the poisonous tree of the allegedly unlawfully
issued eavesdropping warrants, as well as the warrants/orders issued for GPS tracking, .
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pen registers and trap and traces and the May 2, 2017 search war'rant issued in this
matter.

The People oppose the motion and argue that it should be summarily denied for

failure to allege facts in support thereof. They argue that, in any event, probable cause

~ existed for defendant's arrest based upon the fact that on the day of defendant’s arrest, .

the police intercepted calls over co-defendant Edwards phone whfch indicated that
defendant was returning .from a trip to the Bronx where he purchased several bundles of
h'eroin from a supplier at Edwards’ request and that police prope.rly arresfed defendant
When they saw him walking in and around the Galleria Mall. The,People also‘Submit that
defendant abandoned the 38 glassines.

To the extent that defendant argUes that his arrest Vis the fruit of the poisonous tree .
of the eavesdropping, GPS tracking, pen registers and trap and trace warrants/orders, or
the May 2 2017 seAarch warrant, his motion is s@mmarily\deni-ed for the’ réason‘s set forth
in séctibns 3 and 4, infra. However, defendant’s mbtion is otherwise grante‘d to the extent
thata p're—tfial hearing Will be held to detefmine whether property seized subséquent tothe
stop and seizure of defendant’s‘v person should be excluded as thg product of aﬁ unlawful

seizure or other violation of the defendant's rights, including"whethe'r defendantabandoned

‘any evidence (Mapp v. United States, 367 us 642; People v. Hoimes, 81 NY2d 1056; |

People v. Selby, 220 AD2d 544).

3. MOTION TO CONTROVERT THE MARCH 2. 2017 SEARCH WARRANT
Defendant seeks thé production énd unsealing of the March 2, 2017 search warrant_

and supporting affidavit, alleging that he is not in possession of same because it was not

included in consent disc;overy. He also seeks to reserve his rights to move to co'r‘\tr'ov'er‘t :
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the same once he'has received it.
Defendant’s motion is summarily denied. As an initial matter, while the search

warrant affidavit was not included in.consent discovery, it was pfoducéd to the defense by

the People on July 12, 2017, approximately two weeks priqr to counsel submitting this

motion. Furthermore, defe_ndant lacks standing to challenge the recovery of the evidence
pufsuant to the search warrant, which was issued as to, inter alia, co-defendant E.cllwar‘ds’ '
person, residence and a safe the_rein‘., and the person and vehicle of co-defendant Pease,
and defendant has failed to eétablish any expectaﬁon of privécy i.n these areas. In any

event, this Court has reviewed the warrant and the suppdrting affidavit therefor and upon

the review of the four corners of the affidavit the Court finds that the warrant was subported- '

by probable cause (see People v. Keyes, 291 AD2d 571 (2d Dept. 2002); People v.

. lannello, 156 A.D.2d 469 (2d Debt. 1989), lv. denied, 75 N.Y.2d 920 (1990)). -Moreover,

defendant's arrest, which occurred on March 17, 2017, could- not be the fruit of the
poisonous tree of a searéh warrant issued approximately 6 weeks later.
4, MOTION TO CONTROVERT EAVESDROPPING WARRANTS, PEN REGISTER

AND TRAP & TRACE AND TO SUPPRESS EVIDENCE OBTAINED PURSUANT
TO SAID WARRANTS & FOR DARDEN HEARING

Defendant seeks suppression of all. evidence obtained. by means of the

- eavesdropping warrants, GPS orders, pen fegisters and trap and traces issuéd in this case

(Which warrants and supporting affidavits have all been prdvided to the defense with

redactions which were apprdved by the Court pursuént to protective orders issued on June

'Based upon the same affidavit, search warrants were also issued as to the persons, residences
and/or vehicles of five additional individuals who are not involved in this case.
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22 and July 12, 2017%). Astothe ea\}esdropping warrants and their extensions, defendant
alleges that the evidence should be suppressed because he submits that 1) there was no

probable cause for their issuance, 2) that the People failed to demonstrate that they

‘properly minimized the |ntrusion on defendant’s commumcations 3) that the People failed

to demonstrate that normaI investigative procedures” were not sufficient in this case. As

to the pen registers and trap and trace defendant argues that the orders authorizing them

- were not supported by probable cause. Tothe extent that the warrant applications rndicate

that a confidentral informant was used defendant argues that the warrant fails to comply ‘

- with the Aqunar—Spinelli test. The People oppose the motion and argue, as an initial

DTN

matter that defendant lacks standing to challenge the January 13, 2017 warrant issued for
GPS, cell site information and historical call data |nformation on his co- defendant Edwards
phone. They argue that in any event, that the warrants were pro{perly issued as .
demonstrated by the supporting affidavits which, they submit, set forth probable cause for

their issuanoe, and further argue that the eavesdropping was properly conducted in

accordance with those warrants.

Defendant's motion is denied. As to the January 13 warrant issued for GPS, cell -
site information an-d historical call data information on‘- Edwards phone, defendant lacks
standing to challenge the issuance of the same in that he lacks any e)tpectation of privacy
in his co-defendant’s.phone. In any event, the Court has reviewed all of the warrants for
eavesdropping, GPS, pen registers and: trap a.nd traces and the supporting affidavits -

therefor and .upon the review of the four corners of the affidavits the "_C.ourt finds that the

2While defendant alleges that he is not in possession of the warrants and supporting affidawts his
detailed references to the same in his motion demonstrate to the contrary.
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warrants were supported by probable cause (see People v. Keyes, 291 AD2d 5'71 (2d

Dept. 2002); People v. lannello, 156 A.D.2d 469 (2d Dept. 1989), Ii denied, 75 N.Y.2d 920

(1990)). Moréover, to the extent confidential informants (Cls) were used, contrary to '

d_efendant's contention, the Aguilar - Spinelli test was met (see Aguilar v. Texas, 378 U.S.

108 (1964); Spinelli v. United Stateé, 393 U.S. 410 (1969)) as the application for the

warrants demonstrated both the reliability of the informant(s), and the basis of the

' informant(s)’ knowledge. Addftionally, probable cause supported the issuance of the
'warrant'e_ven without the Cl(s)’ statements and in any event, the existen'cé of Cl-1 was

~ confirmed by the fact that on- five occasions, that person’s calls 'to‘ defendant were

recdrded; thus defendant’é relavted request for a Darden hearing is also denied (People v.
Crooks, 27 N.Y.3d 609, 613 (2016)). The Court further finds that the warrants were also N
isisue'd, executéd, and-repbrted_in accordance wifh a[l statutory fequirements. Areview of

the eaVeSdrdpping, pen r’egistér and trap and trace Warrant affidavits subrﬁi'tt'edby the

Detective, assigned assistant(s) and the District Attorney himself, reveals that the issuing

" courts were apprised in detail of the purpose of the inveétigation, as well as how

'commu'nications'intercepfed'pUrsuént to the initial warrants‘led to the widening of the
investigation to 'inCIuc.ie defendant. The affidavits address in detail thé inadequacy of
traditional police tactics in obtaining infprmation and how the sb‘le reliance upvon these } '
traditional techniqués cbuld jeopardize the investigafiqn. ‘As tojdefendant’s arg ument that
the applications wére insufficient because they describe a§ “ineffective” the Cls .who‘ ‘
providéd informafioﬁ to support the warrants’ issuaﬁces, defendant misconstrues the point
of the People’s allegation. The Peop'le were arguing that u‘éing the Cls’ to‘m‘ake individual
pUrchéses of small améhnts Qf heroin from co-defendant Edwards would not further the
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goal of the in_vestigatiorr in regard to uncovering and prosecuting a cdnspiracy te'possess
and distribute heroin.‘ The affidavits set forth that, as an irlitial matter, proceeding with orrly
the Cls would also require their testimony.against defe'ndant at trral, a'hd that the Cls have
erl expressed a fear for their phy'sical well being if forced to do so. The affidavits further -
state while individual Cls may have had the ability tQ occa.sionally access some'of the inner
workings of c.o-defendant' Edwards alleged drug tr_affickin‘g‘ vconspiracy, no-current CI. had
any knowledge of how many suppliers EdWards ‘had or who they were, which was

information that was able to be obtained through eavesdropping only. They also indicate

- that even if the police were to develop a new Cl, either one who would willing give

information or through cooperation stemming from an arrest, thatitwas reaeonably unlikely
that such a Cl would be able to do more tharr purchase small amounts ofAdrugs from

Edwards, and, like the other Cls, would not have information regarding suppliers, stash o

houses or the precise details of the operation. Moreover, the affidavits detail that, even

though the police and FBI were able to obtain some limited information regarding Edwards’
operation through the _Cle information and the pen register for defendant’s phone, they

were still unable to determine which phone numbers beionging to Edwards’ suppliers,

-which was information that they could obtain only through eavesdropping. The éffidavitsv '

also set forth that using. an undercover would not be fe'asible, as an undercover would also
likely not be able to obtain the needed details regerding the conspiracy, and further note
that when an undercover was used for.a drug pur‘ch'asev, Edwards attempted to have him

sniff the drugs in his bresence, although he ultirriately relentedb upon the undercover's

protest. Thus, the warra'nt applications made the kind of particularized shbwing that is

necessary pursuant to the statute (see People v. Giraldo, 270 A.D.2d 97, 98 (1% Dept.
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2000), lv. denied, 95 N.Y;2d 934 (2000)). -

Asto minimization, deépite thé fact that fhe defendant Hés been prov-ided with every
call intércept_ed by the wire taps, he fails to offer any specifics as to his allegation that the
calls Were impropefly recorded or that the eavesdropping was insufficiently minimized. His '

motion is summarily denied on that basis alone (People v. Griffin, 9 A.D.3d 841, 844 (4™

Dept. 2004)). In any event, the warrant affidavits set forth that the warrant was to be
exchtéd in a manner designed to minimizé the in.terception of ﬁon-relevant and privileged
information and specifically provided that the Assistant District Aﬁorn‘eys assigned to the
case would personélly supervise th'e personnel involved, wo’u.ld maintéin a daily log of
information iryte,rcepted, would provide oral and written instruction in regard toprober

minimization of calls, and make daily reports to insure minimization instructions were

followed (see People v. Floyd, 41 N.Y.2d 245 (1976); People v. Adeola, 12 A.D,3d 452, .

453 (2d Dept. 2004)). Accordingly, defendant’'s motion to suppress the evidence recovered

pUrsuént to the eavesdropping warrants is denied.

5. MOTION TO SEVER COUNTS

Defendént moves to sever the count 5 of the indictnﬁent, whikch charges h.im with -
criminal possession of a controlled substance in the third degree from counts 18 and 19,
which charge him with conépiracy in the fourth degree. Defendant aréueé that the only

ground for consolidation ‘of these counts is that they are defined by the same or similar - .

statutory provisions. He érgueé that severance is necessary because trying these matters

together would prejudice him and deprive him of a fair trial in that the bumulativé effect of

* the evidence would mask the weaknesses of the People’s case in each incident and

‘prevent defendant from mounting a viable defense because the jurvaould be unable to
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separate out the evidence. The People oppose the motion.
The defendant’'s motion to sever the separate offenses contained wuthin the

indictment is denied. Contrary to defendant's‘ argument, the offenses were properlyjoined‘ |

' pursuant to CPL §200. 20 (2)(a) because they are based upon the same criminal

transaction and also were properly jomed pursuant to CPL §200 20 (2)(b) as proof of

count five would be material and ‘admissible as to the conspiracy counts; indeed, count 5

_is alleged to be part of the conspiracy and is listed as an overt act therefor. Counts

properly joined under CPL §200.20 (2)(5)‘ and (b) are not severable pursuant to CPL

| §200.20(3). Inany event, defendant has failed to adequately set forth the manner in which

he is prejudiced by trying all the charges together (People v. Lane, 56 NY2d 1).. The -

defendant also failed to make a convrncmg showing that he has both important testimony
to give concerning one incident, and a strong need to refrain from testifying wrth regard to

the other mcrdents (see People V. Lane supra at 8)

6. MOTION TO SEVER CASE FROM THOSE OF HIS CO-DEFENDANTS

Defendant argues; that he will be unduly prejudiced if he is tried jointly with his co-
defendants because he is charged with only three counts in this 1§ count indictment and .
submits thathe and his co-'defendants have antagonistic defenses and there will be Bruton
issues. ‘He argues that the severity, number of acts and nature of the charg‘es against his .
co-defendants would cause a reasonable person to infer defendant's guilt if he were tried
with his co-defendants. He also'argues that Sandoval rulings as to his co-defendants may
be deleterious to him at a joint trial, as he notes that co-defendant Edwards ‘has an, .
extensive c'ri.minallhistory.i The People oppose the motion.and argue that thejcharges were .

properly joined as all being part of the same criminal transaction and defendant’s motion

. People v. Byron Gaynor, Ind. No. 17-0458-02 . -9-
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is premature given no Sandoval rulings have been made in this case. They also argué that

defendant's claims are speculative end that a limiting instruction directing the jury to

-separately consider the proof as to each crime charged would eliminate any prejudice to

defendant.

The defendant's claims are conclusory and do notrise to the level of the compelling .

reasonsvrequired to mandate severance at this time (see People v. Mahboubian, 74 NY2d |

174). Defendant's motion is denied with leave to renew before the t_riél judge.

7. DEMAND FOR EXCU-LPATORY INFORMATION / GIGLIO / ROSARIO

The People are reminded of the ccntinuing' obligation to provide exculpatory -

information to the defendant (Brady v. Maryland, 373 U.S. 83). Exculpatory information

includes any information that would be “favorable to the defense, material.either to guilt or

punishment, or affecting the credibility of prosecution witnesses” (People v. Baxley, 84
N.Y.2d 208,. 213). The People are directed to disclose any such information to th‘e '

defense. Where a question exists as towhether a particular itemshou_ld be disclosed, they

".ate directed to submit the material or informati_cn to the Court, which will conduct an in

camera examination to resolve the issue. To the extent that defendant seeks disclosure

of agreements between the People and witnesses, the application is granted upon the

People’s acknowledgment cfth'eir duty to disclose same (Giglio v United States, 405 US-
150). With regard to witness names and statements the defendant’s application for same
at this stage of the proceedings is denied. The People recognize their dluty to comply with

People v. Rosario, 9 N.Y.2d 286; _CPL §240.44, §240.45.

8. MOTION TO SUPPRESS PRIOR BAD ACTS (SANDOVAL AND VENTIMIGLIA)
Granted on consent of the People to,the extent that this¢ Court directs that a hearing

'PeOple v. Byron Gaynor, Ind. No. 17-0458-02 - ‘ -10- .
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571 White Plains Road

. _be held immediately prior to trial. Prior to the commencement of jury selection, the People

will disclose to defendant all specific instances of his priof uncharged crimes and bad acts

they expect to introduce at trial for impeachment purposes (CPL §240.43)." Defendant
must then sustain his burden of informing the Court of the pridr convictions and misconduct

which migﬁt unfairly affect him as a witness. in his own'beha_lf (People v. Matthews, 68

'NY2d 118, 121-1 22). In the event the People seek to introduce defendant’s prior bad acts

~ on their direct case, the burden is on the People to seek a Ventimig'lia hearing to detefmine

the admissibility of such evidénce‘(PeopIe V. VentimiaLa, 52 NY2d 350). - .

This Decision constitutes the Order of the Court.

APl
BARBARA G. ZAMBELLI
COUNTY COURT JUDGE

Dated:  White Plains, New York
September 7 | ,.2017

Hon. Anthony Scarpino, Jr.

District Attorney, Westchester County
111 Dr. Martin Luther King Jr. Blvd.
White Plains, New York 10601

. Attn: Mary Ann Liebowitz, Esq.

Assistant District Attorney .

,Jéffrey,SiIverson, Esq.

Attorney for Defendant George Jamison
10 South Cottenet Street :
Irvington, New York 10533

Judith E. Permutt, Esq.‘ :
Attorney for Defendant Byron Gaynor

Eastchester, New York 10709
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