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AORT FORM ORDER AND JUDGMENT

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU

PRESENT: HON. DANIEL PALMIERI, J.S.C.
: X TRIAL/IAS PART 16
" Inthe Matter of the Application of, Index No.: 5989-16
- RICHARE P. KLEINKNECHT and .
SUZANNE W, KLEINKNECHT,

_ - Petitioners, Mot. Seq. 001, 002
- against - '

Mot. Date:9-27-16
' Submit Date: 10-31-16
| 'JAMES SIINO Building Inspector for the:
B Incorporated Village of Lloyd Harbor,

Respondent
: X
- The following papers have been read on thi_s motion:
Notice of Petition, dated 8-18-16.......c.cccrvcrnvervncrisernssensecranarasensenne 1
- Notice of Motion to Dismiss, dated 9-8-16......c.ccoeurrereveneerierccssaneee 2
Affirmation of Joseph Covello (in opposition
to motion to dismiss), dated 9-30-16.........occeeemeererercenearrenns 3
~ Memorandum of Law in Opposition to Motion to Dismiss,
N AAted 9-30-16....0recerveerererecsrreereremenssarsresemessaseressssesesesasssnenes 4
B -Reply Affirmation In Support of Motion to Dismiss,
AALEA 10-14-16.0vueuerrrmenmrrresnssmenrasereasesennssessssmssssssssssnsenssens 5

- This matter was transferred to the undersigned'by order of Justice Libert dated
_ October 24, 2016.

- The petition for an order and judgment pursuant to CPLR Arﬁcle 78 compelling the

o ~ reSpondent to issue a permit for construction of a dock on petitioners’ property is granted.

| " The respondent’s motion to dismiss is denied.  Respondent James Siino, as Building
- Ins_pector of the Incorporated Village of Lloyd Harbor, shall issue a permit to petitioners for
- construction of a dock under the application previously filed with him within 10 days of

* service upon him and his attorney of a copy of this Decision, Order and Judgment with notice




_—o.t:éntry .t.hereof, and upon his failure tb do so the application shall be deemed approved as
‘..S;.lil‘lflitted and petitioners may commence cc;nstruction. |
| _ .- 'i“his proceeding, sounding m mandamus to compel, is the thir_d matter brought before
-‘ ;-.t'he_-'C;)urt regarding the desire of petitioriers to constfuct a dock into Lloyd Harbor, which -
. abﬁts'their residential property. The initial litigétion (Kleinknecht v Henoch, et al., Index
| i\!o.- 8945/12) resulted in an order of the Supremé Court (Adams, J f) dated September 18,
 _.2.01.3'.' J ﬁstic;e Adams annulled a determihation of the Planning Board of the Village of Lloyd
" Harbor (Village) and directed the Village té issue a permit to petitioners for erection of a
| __.:doc'k at their premises, 28 Ploirer Lane, upon the filing of a required application and payment
of -fees. No appeal was taken from that order, and thus this holding is now final.
. The petitioners then submitted an application to construct a dock, but in order to do
-_s"(').:icertain variances were requiréd. The Village’s Zoning Board of Appeals ultimately
g '=.der‘1_ie(=i them, resulting in the‘ second proceeding. The undersigned upheld the denial by
_ " | .'De'cis'i..on and Order dated July 24,2015 (Kleinknecht v Brogan, et al., Index No. 2909/15).
" The Court is informed that aﬁ appeal from that Order is presently pending. Both Justice
B AdamS’S determination ahd this Court’s are incorporated here by reference to avoid needless
repetition.
At this juncturé the Court nétes fhat although no binding éollateral gstoppel effect on
_' .tzht;:_'_'rc'Spondent can be given tb either Justice Adam’s ruling or to this Court’s as a technical
r;lattef?_ as the respohdent/de;fendant partieS_ in the prior caseé weire not the same as the
~ respondent here (cf,, Notric_a v North Hills Holding Co., LLC, 105 AD3d 826.[2d Dept.

o 2013], cf. Mobil Oil Corp. v City of Syracuse Indus. Dev. Agency, 224 AD2d 15 [4th Dept.




- 1996] [earlier related pr(;ceed.i_ngs involving same parties binding]), fhe Court will qot cl.ose
' 1tseyes to the clear resistance of the Vi.l.lage ana its agencies to petitioners’ repeated attempts
.'té'c_cl)nst'rtlct a dock, and the related view of the Village of the instruments that have stood at
: _-tﬁe"'core of that resistance. It strains credulity fo_assume that in a relatively small municipality
‘ ‘sgc_;h as fhe Village the respondents/defendants iﬂ the proceeding before Justice Adams, the
r.f__:_,sp.ondents before the undersigned in the secc.ond case, and the respondent here were
ﬁr_ié_ware of and unaffected by the posifions taken by each. Accordingly, this Court will
- -(;:(,ﬁé.idér.the prior rulings as highly pei'suaslivg, if not binding, aut__h.brity. Indeed, respOndent
~James S'iiho, as an employee of the Village, would be hard pressed to argue that a court’s
' .cdmmand to a Village entity to issue a pemﬁt is not also a command to him.
| Notwithstanding the pé_nding appeal pf this Court’s determination, petitioners have
| ﬁied a revised application with the respondeht Building Inspector to construct a floating
.aéck, which they confend conforms fully with and does not require any variances under
COD-I zoning regulations. They further éontend that pursuant to the .Village’s Zoning
- 5:'Czéde, ét Article VII, §§ 205-33 and -34, respondent was required to issue a permit or to make
: a 'ij;ferral to the Site and Building Permit Review Board within 21 days of receipt of the
' -a?j:_ﬁc'ation. If so referred to'it, the Permit Review Board must “review and approve, with
(_)}f_jé_v_ithOut conditions, or it shall disapprovc any buiiding permit.” Village Zoning Code, §
205-34 No permit was issued; and no réferral was made. Rather, the application was sent
tothe Village Attome):f,‘who issued what he"later.described as an opinion letter:concluding
that the Building Inspector was not authori;ed to issue the permit. | |
Respondent, although challenging petitioners’ interpretafion of the two prior
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, décis‘iohs, has not disputed the foregoing recitation of events. Rather, he claims in his

o motion to dismiss that pcfitioners have not exhausted their administrative remedies because

an application first must be made to the Village’ s Board of Trustees (and the New York State

: Lég‘i‘slature). That in turn is based on his contention that a 1990 Indenture required

petitioners to seek modification or removal of the restriction contained in the Indenture

h against the building of any such new dock, an issue that was not addressed by Justice Adams

' 1n his determination. - He also seeks dismissal based on the pending appeal, because this

-rénders that proceeding as another action pending for purposes of CPLR 3211(a)(4).

_' F._ina_lly, he claims that the petition fails to state a cause of action. The Court finds these

arguments to be without merit.

There is nothing in Justice Adams’s decision that would require, in effect, a fresh look

at t_he 1990 Indenture and its effect on the pefitioners’ right to construct a dock. As

* petitioners correctly state, the Court had all these factors before it and directed the issuance

of a permit to do so notwithstanding. The undersigned in the later decision merely pointed

_ out that there was no discussion of the Indenture by Justice Adams, that a separate entity was

'- the one whose ruling was the subjéct of the later proceeding, and thus collateral estoppel did

- not bar the ZBA from ruling égainst the petitioners — on the variance application. That is

- V_ery différent from a statement that the issue of petitioners’ right to “a” permit to construct

o _'f'ja‘ dock had not been established by Justice Adams. That was simply not before this Court.

- As was noted in the decision upholding denial of the variance, the initial Letter of Denial

qited to the COD-1 provisions of the Village Code, and directed the petitioners to apply to

 the ZBA to seek relief from the same. In short, it was the issue of the variances that was



-
.

ot

-;ieCide_d by the undersigned, and nothing more.

- Therefore, this Court’s discussion of the petitioners’ prior litigation in no way requires

" arteexamination of Justice Adams’ decision, and his holding that a permit was to be issued

| refﬁaiﬁs in full force and effect and will not be overturned here. It will, rather, be followed.

. Indeed, and as explained in the preceding paragraph, the interpretation urged by respondent

. pitting the undersigned’s alleged version of the Indenture against Justice Adams” decision

s faulty and no conflict exists in the holdings. Accordingly, this Court finds that under

. J_ui"s,ti‘cer Adams’ determination no further administrative review prior to the application to

i réépondent herein was required of the petitioners, and the exhaustion of administrative

: remedies doctrine does not apply to the present petition because a final determination by the

Court already had been made.

Nor does the Court agree that this matter is subject to dismissal on the ground of

“another action pending between the same parties for the same cause of action.” CPLR

Rk 3-2-1-1(3)(4). The appeal is from an order upholding denial of variances to build a particular

_' type of dock, which differs in kind from the issue that underlies this present matter. There

is'.:therefore no “same cause.of action” for purposes of the statute. Further, just as the

" respondent here is not technically bound by the earlier determination by Justice Adams

:bcé‘;ause he was not a party, there is no commonality of parties for purposes of CPLR

' 3'2_1'1_1(2_1)(4)' either. Accordingly, the Court rejects respondent’s argument that the present

| "'prbceeding should be dismissed on that ground. -

The Court also cannot agree that the petition fails to state a cause of action.

e Mand_amus_ to compel can be utilized to conipel a governmental ¢ntity or officer to perform



e -,a_.r'r'lfinisterial duty, although ﬂot to compel an act that involves an exercise of judgment or
| ;iis;_retion. Bruscov Braun, 8'4 NY2d 674 (19-94)'. The party seeking mandaxﬁus must show
E -..:.éf-“_('_;,_:i-ear legal right” 'tb that relief. Id, qﬁoting County of Fulton v.State of New York, 76
NY2d675 678 (1990). Availability of the -remedy depends on the nature of the duty to be
‘Vcom-manded, i.e., it must be a mandatory, nondiscretionary action. Matter of Hamptons
B Hosp & Med. Ctr. v Moore, 52 NY2d 88, 97 (1981). Here, such a claim is stated based on
| tﬁe--QXpiratiQn of the 21-day period and the mandatory nature of the Code’s command either
| to i;';:sue a permit or to make the referra_l to the Site and Building Permit Review Board within
: thaf _iaeriod. The fact that "the respondentl could choose to do eithe;, and that such a decision
calls on him to exercise judgment, does not'a_lter.the duty to do one br the other witﬁin the
: -peripd provided. A cause of action for mandamus commanding him to do so therefore lies.
The Court rejects respondent’s Vargumcnt that Justice Adams’ direction to issue a
. permit upon the filing of an “appropriate application” (not a ?‘ne¢essary application,” as
| fesp_onde_:nt states in reply) méant that further gox}emmenfal appfovals beyond the kgn of the
Bulldlng Department were required. Even a cursory reading of the discussion immediately
breé:éding thi§ decretal paragraph, and the language of the decretal paragraph itself, make it
.c{leﬁr: that this was to be the end of £he matter, The “appropriate” application thus was simply
-o_né_._th'at .wa's consistent With the Court’s deciéio'n; the Court clearly did not direct and was
_l_rui_-ot'-;:z_.m.ticipating further épplilcations to other executive bodies, beyond those which were
belng directed to carry out thé Court’s in_struction to issue a permit.
.“ Finally, responden;c hi‘i.S not asserted that petitioners’ application to build the proposed

'dock 1s out of compliance with any of the fequirements set forth in the Villages’ Zoning



:jC_ode___ for COD-1, and certainly has come forward with no evidence to that effect.

‘Petitioners’ claim that their application is in order, complies with the Code, and requires no

.variances is thercfore unrefuted, and the'Court will not allow the respondent to now make

~areferral to the Site and Building Permit Review Board. Given his silence on the stated

compliance with all requirements necessary for issuance of the permit, such a referral would

- be frivolous, an obvious attempt to reset administrative review when no substantive reason

o do so has been presented to the Court. Therefore, as the 21 day period has passed, there

is no basis for respondent not to issue the permit. He thus will be ordered to issue it.

- All contentions not discussed either are unnecessary to the result reached here or are

" "ﬁ/ith'out merit. All requests for relief not specifically addressed are denied.

" This shall consf[itufe the Decision, Order and Judgment of this Court.

DATED: January 6, 2017
o Mineola, New York

: Attorneys for Plaintiffs ‘
'Lynn, Gartner, Dunne & Covello, LLP
-330 Old Country Rd. Suite 103

Mineola, New York 11501

Attor_néys for Defendants’
Humes & Wagner, LLP
147 Forest Ave.

. .P.O. Box 546

Locust Valley, New York 11560

ENTER:
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HON. DANIEL PALMIERI

Supreme Court Justice
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