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To commence the 30- -day statutory time perlod for appeals as of right under CPLR 5513 (a), you are advised to serve -
a copy of this order, with notice of entry, upon all partles

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

X
JOCELYN DONAT, :
 Plaintiff, s
_ o ~ Index No. 60440/16
'-against- - o Motion Sequence No. 003
' Decision and Order

VILLAGE OF MAMARONECK AVC PROPERTIES
LLC, STEPHEN PSHIERER, and EDWARD
MANCUSO, -

) Defendants.; ,

EVERETT, J.

The following papers were read on the motion:

" Notice of Motion/Affirmation in Supp/Exhibits A- B/Memorandum of Law
Affirmation.in Opp/Affidavit in Opp/Exhibit A ’ : :
Reply Memorandum of Law/Exhibits A-B

Under motion sequence number 003, defendant Village of Mamaroneck (Village) 'moves

for an order, pursuant to CPLR 3211 (a), dismissing the amended complaint for failure to state a -

cause of acﬁon for negligencé.v, ;Plaintiff Jocelyn Donat (Donat) oppoées the motion. Upon the
forgoing papers‘, the mvotion. is resolved as set forth below.

The fbllowing fécts are tva.kenl from the pleadings, motion papers, afﬁdévits, documentary
evidence and the record, and are undisp_uted unless otherwise indicated. |

Plaintiff commenced the instant action by filing a summons and complaint in the Office

of the Westchester County Clerk on J uly 29, 2016, to recover damages due. to defendants’ alleged

negligence. Defendant AVC Properties, LLC (AVC) joined-iséue by service of its answer with

affirmative defenses on or about October 1 0, 2016, and the Vﬂlage responded by service of a
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‘preanswer motion to dismis_s, under .motion Asequence number 001. By written stipulation of the
parties, the Yillage’s motion was withdrawn without prejudice to renew yvith respect to Donat’s
amended complaint. The Village now moves for an order, pursuan't_ to CPLR 3211 (a), |
dismissing the amended complaint for failure to state'a cause of action for negligence. Donat

: -opposes the motion. |

Donat is the owner of real p_ropeny_ located _at 670 Hampshire Road, Mamaroneck, New
York. Abutting the back of her property isa .94 acre parcel of property, with a street address of |
lOl7 Grove Street, l\/lamaroneck, New York (1017 Grov_e Street), which has‘ been subdivided |
into three smaller lots, Lots 1 through 3,and is curr'ently under redeveIOpment by AVC. The
planned house foundation located on Lot 1, is in close proximity to a large, older maple tree on | :
Donat’s. property It is undisputed that when, on May 27 2015 the Village $ Planning Board
gave final plat approval for .the subdivision of 1017 Grove Street, it conditioned its approval on
compliance witb 33 co_nditions, and condition number 3l pertained to tree protection.

According to Donat, who made regular complaints to Village ofﬁcials about
noncompliance with various c.ond‘itions as the proje'ct progressed' both.the Village Manager and
AVC’s pr1nc1pal Marc Castaldi (Castaldi) assured her, between May 2015 and December 2015 v
that there would be a properly cert1ﬁed arborist on site during all times relevant to the protection
of her maple tree. Donat contends that she continued to express her concerns to the Village
Manger, hired her-own arborist in early February 2016, to consult with her and with the Village
about the health and protection of her maple tree, and that, on February 24, 2016, she sent an e-

‘mail to the Village Manager summarizing what she consrdered v1olations of certain of the 33

con‘ditions, including those pertaining to trees.
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H
Whén, on or abqut M_a'rch 24, 2016, Don-at discovered that her maple tree had been
aggressively trimmed while she waé out of fown, she contacted the Village and obtained the .
name of the arborist who oversaw th.e-v work. ‘That pve.rsc')n,‘ Donat diéc.:oxv/ered'through her own
research, was not a certified arborisf, and she-advi_seci the Village of this issue. On or about.
March 30,.2016, the Villagé Managéf advised Donat that a new certified arborist, Edward
Manucso (Mancuso) of Manor Tree Service (Manor Tree), had been fetain_ed by Castaldi to
v 6verseé the tree work.‘ | | |
Donat further contends that, oh the mérning of April 1, 2016, she observed a large
excavator/backhoe digg’ing within four feet of her property line and mapie tree, and went over to
inquire as which person was the certiﬁed .arborist. She contends that Castaldi insfmqted his crew
to ignore ﬁer and to keep di gging. Doﬁat contacted M-anor Tree the same morning and was
‘ advised that Mancuso was not workihg at 1017 Grove Street, and that Manor Tree did not have
the job of supervising the tree work at 1017 Grove Street. Donat reported this to the Village
* Building Inspector and Village Manager, who reportedly told her that they would stop , |
construction on Lot 1 while things were so\rted out. However, the work continued until
approximately 4:00 p.m., ' when the Vil-lage!Assistant Building Inspector arrived. By the next
day, AVC was permitted to continue Qérking in Lot 1, and Donat was adVAis.ed that Mancuso
-opined that the best thing fér the méple tree was to-pour a foundation to fill the hole. Donat’s
"~ own certiﬁed arborist.opiﬁéd that, bécause the tree roots had been extensively darhaged, fhe
".maple tree wduld need to.l;e removed.
: Claiming'that ﬁ]e Village was negligent with respect to‘vits obligétions to monitor the

redevelopment of Lots 1 through 3, so as to prevent damage to her maple tree, Donat
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- commenced the instant éétion for daﬁlages.
The Village seeks a disrhissal of the amended complaint on the basis ;thai it cannot be
B held liable for its discretionary acts relating to the developm:ent' of the ne'igi'lb'oring lots by AVC.
In support of its motion, the Village afgues that Donat’s pre{/iously commenced Article 78
proceeding in which.shef challenged the buiiding permits issued to AVC by the Vill’age Building '
Inspectof permittirig AVC to construct residential hbmes on the three lots, which was dismissed
by the HonOrab1¢ Barbaré Zami)elli;r is co}lclusive_ aigain‘st D>onat on many of the same issues.
The Village also argues :‘_chat:‘ (1)/only AVC can be held liéble for any damage caused by its
digging too close to the maple tree; (2 asa municipélity, it owes no duty to._ Donat as individual
'membe_r‘ of the general public; unless she can establiéh that a special relationship exists bétween
her and the.V.illage, which she did not allege in he.r amended corﬁplaint, and which she cannot
~ show; and (3) beéause; its actions were discretionary and r'lotiminist'erial, Dbnét’s negligence
cannot be maintained a.gai.nst it, ev.en”if a spe‘ci.al relationship were found to exist.
A _motioh to disfriisé for failure to state a cause of action seeks relief ﬁnder CPLR ‘321 1
.(a) (7), and it is well settled that on a motion to dismiss a claim pursuant tb»CPLR 3211 (a) (7),. o
the _fnétion court must “accept the facts as alleged in the complaint as true, accord plaintiff the
benefit of eve'?y poséible favorable inference, and determine only whether the:facts as alleged fit
- within any cognizable legal tﬁeo’ry” (Leon v Mart.inez/, 84 NY2d. 83, 87 - 88 [1994]); For thé
following réasons, the Vii_lagé is nbt ;ntitled toa préanéwer dismissal of Donat’s amended
complainf. |
“[T]he sole crriter.i‘c.m is whether the pleading ‘states a cause of action, and »if from its four

corners factual allegations are discerned which taken together manifest any cause of action
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cognizable at law a motion for dismissal will fail” (Guggenhez;mer v Ginzburg,. 43 NY2d 268,l
27511977)). Mbreover, in addressing a rhotioﬁ to disrﬁiss under CPL_R 3211 (a) (7), the motion
court may consider an afﬁdavit submitted by a plaintiff to remedy any defects in the complaint
(see Leon v Martinez, _84 NY2d ;at 90).

With respect to that aspect of thevmotion that demands a dismissal of the amended
corhplaint on the grouhd that the Village did not owe her a special duty, avprerequinsite for
establishing liability against a mﬁniéip’ality, thg motion is denied. Whether the Villége
voluntarily assumed a ‘-;épecial relationship"’ with:'anat beyond that Whicﬁ is owed to the general
public, requires the pteseﬁce‘of four elements to avoid dismi.ssalon this ground:_ |

“(1) an assumption by the municipality, thfo'ugh promises or actions, of aﬁ ,

affirmative duty to act on behalf of the party who was injured; (2) knowledge on

the part of the '_muniéipality’s agents that inaction could lead to.harm; (3) some

form of direct contact between the municipality's agents and the inj ured party; and

(4) that party's justifiable reliance on the municipality's affirmative undertaking”

| (Applewhité v Accﬁhealth, ]ﬁc., 21 NY3d 420, ,430_43'1 [2013] [internai quotation marks and
citations omitted]; and see Lauer v City of New York, 95 NY2d 95, 100 [2000]).
| ”i"here_ is little qués‘tion that the inaftfﬁlly drafted amended comblaint fails to include the.
term “speciai relationsﬁ'i‘pjf’ H'owever,v the _ayenﬁen’ts in the ar‘hended 'éorﬁplaint?_ in conjunction
with her sworn affidavit, are suiﬂ'icient .to _staté a cause of action against the Village for breaching
a duty owed to her fhat 1S moré than it owes to the public generélly (see ‘I;eorz v Martinez, 84
NY2d at 90.). Read together, the :amen.d‘e’d combl'aint and affidavit sufﬁciently detail: (1) the

_steps taken by Donat to 'protéct her tree; (2) the interactions she had with various members of the

Village to gei' them to-enforce the 33 anditi'ons it imposed upbh AVC, including its alleged
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promise to protect her tree during construction of the three lots (cendition 31); (3) her reliance on |
the Village’s afﬁrrnative undertaking;' and (4) the resulting damages.
Asto that aspect of the Village’s moti()n that seeks a dismissal on the ground that its
actions and/or inactions were discretionary (se'e McLean v City of New York, 12 NYl?ad 194, 203
[2009]), the motion is denied. |
As pointed out by the Village, in the Article 78 proceeding, issii_ing building permits to
AVC was adjudicated tobe a diseretionary, and not ministerial, act on the part of the Village’s
building inspector, and "‘,[a]‘s.a tule, rnunicipalitieé are immune from tort liability when their
_employée_s perform discretionary acts” (id.). Hewever, in her plenary action, Denat charges the
Village with failing to perform the ministerial acts of ensuring compliance.with the conditions
upon which plat approval and/or building perniits' were issued, dne of Whi_ch allegedly involves
. protecting her rnaple tree. Therefore, the central question in this action is whether the Village
undertook, and then t“ailed to perfonn the ministeriall tas.ks. attendant to the special duty it 'ovi/ed
toward the preteetion of Donat’s maple tree, and as stated by the Court of Appeals in McClean
“[ijn a nartqw exception to the rule, we have npheldtort claims when plaintiffs have established '
a ;special relation'éhip’ with the municinality’? (id.). |
: Finally, to the extent. the Village criticizes the amended complaint for failing to provide
ceitain details,- Snch as which spe‘cit‘ic violations occurred prier to the Village meeting held en
December 16, 2015, or when a certain stop work order was lifted, their'assertions are inadequate .
to support a dismissal of the amended cornplaint; The purpose of a complaint is for a nlaintiff to
advise a defendant of its alleged actions or inactions, which entitle the plaintiff to some type of

relief. The purpose of a bill of particulars is for a plaintiff to amplify the pleadings, limit the
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proof and prevent any sufprise toa deféndant at ir’ié'l (Linker v County éf Wé&tc‘hester, 214 'AD2d
| 652,652 [2d Dept 1995]). Given that this is a preénswe( motion to dismiss the amended
lcompla.int? where no di_sc.o'.'very 6r bill of partiéﬁlars has been exéhén_ged, the lack of such detail at .
this jUncture d(-).es not state a basis for dismisSél. -

Accordmgly, it is

ORDERED that, to the extent that plamtlff alleges a claim agamst defendant Village of
‘Mamaroneck based on a special relationship with respect to the maple tree, the motion to dismiss
‘the amended complaint is denied; and it is further |

- ORDERED that defendant Village of Mamaro‘neck is directed to serve an answer to the |

" amended cémplaint within 20 days affer service of a copy of this order with notice of entry; and
iti is further |

ORDERED that counsel a’fe directed to appear for a preliminafy confefence in room 811,
Westchéster County Courthouse, ll 11 Dr. Martin Luther King, J'r.. Blvd., White Plains, New York
,-.on July 24,2017, at 9:30.a.m. | |

This constitutes the decision and order of the Court.

Dated: White Plains, New York

June 8,2017
: . '.ENTER

V1

HON. DAVID F. EVERETT, A.J.S.C.
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Koérne_r & Assobiates, LLC
233 Broadway S
New York, New York 10279

McCullough, Goldberger & Staudt; LLP
- 1311 Mamaroneck Avenue ' -
Mamaroneck, New York 10605

. The Law Office of David S. Klausner PLLC

150 Grand Street -~ .
'White Plains, New York 10601
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