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NEW YORK SUPREME COURT - QUEENS COUNTY 

~IL ED 
APR 132Qt7 

COUNTY Ct.aRK 
QUEENS coomy 

Present : HONORABLE KEVIN J. ro;;RRIGAN 
· Just i ce 

---------------------------------- -----x 
J.H ., by his fathe r and natural gua rdian , 
Johny Hossain, 

Plaintiff , 
- against -

New York City Health and Hospitals 
Corp~ration(Elmhurst Hospital Center), 

Defendants . 
----------------------------------------x 

Part _lQ__ 

Index 
Number: 4211 / 14 

Motion 
Date: 3/6/17 

Motion 
Cal . Number: 82 

Motion Seq. No:: 1 

The following papers numbered 1 to 17 read on this moti on by 
plainti f f for leave to file a late notice of c laim; and cross­
motion by defendant to dismiss t he complaint. 

Papers 
Numbered 

Notice of Motion-Affidavits-E~hibit s . .... .. . ... . . .. . .. 1-10 
No t ice of Cross-Motion-Affirmation-Exhibit s .. .. . . . .... 11-14 
Reply-Exhibit ........... .. .. .. .. . . .. . . . ..... .. ........ 15-17 

· Upon the foregoing papers it is ordered t hat the motion and 
cr oss-motion are decided as fol lows : 

Mo t ion by plaintiff for leave to serve i l ate notice of claim, 
pursuant to General Municipal Law §50-3 (5), deeming the notice of 
claim t hat was served on August 29, 2013 as t i mely served nunc pro 
tune, i s deni ed. 

It i s alleged that infant plaint iff sustained brain damage, 
including leucomalakia and cerebr a l pa lsy r esulting from perinatal 
and neonatal asphyxia caused by the all eged malpractice of 
physicians at Elmhurst Hospital Center on November 23, 2010 and 
November 25, 2010. Infant's mother presented t o t he emergency room 
of Elmhurst Hospit al on November 23, 2010 a t 40 weeks and 4 ' days 
gestation complaini ng of leakage s i nce November 21, 2010. She was 
di scha rged on said date at 11:30 p .m. I t is alleged that 
notwithst andi ng that the physicians ruled out leakage of amniotic 
fluid, t hey discontinued a culture test to determine whether the 
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vaginal discharge complai ned of was due to an infection and 
discharged her without det ermining t hat she had an infecti on and 
notwithstanding that the fetal monitoring data was "non­
reassuri ng", the El mhurst notes i ndicating that ther e was 
diminished variability from 7:15 to 7:50 p.m. and that a doctor who 
had r evi ewed the strips found moderate long ter m variabili t y . It i s 
alleged tha t i t was a depar ture fron good a nd accepted medical 
practi ce t o discharge t he mother on November 23 , 2010 given he r 
symptoms of i nfection and a non-reassuri ng fetal heart tracing. 

The mother thereafter presented to Elmhur st on November 25, 
2010 a t 6: 01 a.m. complaining of cont r act ions . She was placed on a 
fetal heart monitor at 6:1 9 a. m. until 711 a .m. The fetal heart 
rate was initially noted to be 170, with decreased variability . 
The f eta l heart monitor alarm went off , signaling an abnormal heart 
rate, a t 6:25 a.m., 6:4 4 a.m. 6: 54 a .m. and 7 :01 a .m., with the 
hospital notes indicating that a t 6:50 a.m. the fetal heart t racing 
showed t hat the fetus was experienc i ng brachyca r dia as evidenced by 
decele r ations, with the heart r a te falling below 110 to as low as 
60 bpn. It was then decided to perform an emergency C-section . The 
mother was prepped for surgery at 7 : 10 a.m. and i nfant plaintiff 
was del i vered at 7:14 a.m. 

A condition precedent to commencement of a tort action against 
a muni c i pality or public corporation i s the service of a notice of 
claim upon the municipality or public entity within 90 days after 
the clai m ari ses (~General Municipal Law §50-e[l) [a); Williams 
v. Nassa u Coynty Med. Ctx. , 6 Y. 3d 531 (2006) ). Moreover, the 
Court only has the discretionary authori t y t o allow the fi ling of 
a late notice o f claim wi thin the period of limita t i on for 
commenci ng tort actions against a municipal entity (~ General 
Munic i pal Law§ 50-e[S]; Pierson v. Ci ty of New York, 56 NY 2d 950 
(1982 ]) , which is one year and 90 days a ft e r t he date t he cause of 
action accrued,(~ General Muni c i pal Law§ 50-i) , a non-issue i n 
this case, s i nce plaintiff's i nfanc y s erved t o toll the s~atute of 
limitat i ons for 10 years (~ CPT~R· 208). 

I n the exercise of its discretionary power to allow a late 
notice of claim, the Court is directed by General Municipal Law 
§50-e (5) to consider whether pet itioner had a r easonable excuse for 
the delay and , i n particular, whethe r t he municipality or municipal 
entity acquir ed actual knowledge of the facts underlying t he claim 
withi n the initial 90-day period or within a reasonabl e time 
thereaft er . The Court must a l so consider "all ot he r relevant facts 
and c i r cumstances" , including i nfancy and whethe r the delay would 
cause s ubstantial prejudice to t he municipality or public entity . 

Inf ant plaintiff's father fails to offer a reasonable excuse 
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for hi s de lay in filing a notice of clai m on behalf of infant. I n 
his affidavit in support of the motion , infant' s father avers, 
inter alia, that he was unfamiliar with t he notice of claim 
requirement , that he had ini tially consulted wi th another law firm 
in 2012 but that "it seemed noth i ng was being donen and that he was 
unawar e of the need to file a notice of c l aim and was never 
appri sed about "the specifics about my son ' s possible case". He 
avers that he was not made aware of the notice of claim requirement 
until he consulted with his current counsel i n May 2013. 

I gnorance of the notice of c l aim requi rement and a l ack of 
awarene ss o f the possibility of a lawsuit do not constitute 
reasonable excuses (~ Anderson y. City Uni versit y of New Xork, a 
AD 3d 413 ( 2nd Dept 2004]; D'Aniou v . New York City Heal th and 
Xospita l s Cor poration, 196 AD 2d 818 [2nd Dept 1993)) . 

Plaintiff' s counsel does not contend that t he father 's lack of 
awarenes s of the notice of claim requirement or the possibility of 
a laws ui t constituted a reasonabl e excuse f or his failure ·t o serve 
a t imely notice of claim .on behal f of infant , but rather argues 
that the reasonable excuse for t he failure t o s e rve a t imely notice 
of claim was the father's additiona l averrnent i n his affidavit, "My 
time has been devoted to taking care of him [i nfan t plaintiff) and 
his health probl ems, and with supporting my family . He required 
much mor e care than a normal child of similar age. I did not think 
about a lawsuit for his i njuries ." Counsel contends t hat the 
father' s averment that he was t oo preoccupied with caring for his 
son t o serve a notice of claim wa s a reasonable excuse. However, 
such excuse is belied by his ave r ment that he was unaware of the 
notice of claim requirement or t hat he had a claim and by his 
additi onal representation that he did, in fact, consul t with an 
attorney i n 20 12. 

Counsel also annexes t o t he moving papers an affidavit of 
infant' s mother who avers tha t she was t oo p reoccupied with 
attending to her child's medical needs to "think about any 
potential claim for his injur ies". This Court may not consider this 
affidavit on the issue of whether t here was a r easonable excuse for 
the f ai l ure t o serve a timely notice of claim s ince it was not the 
mother but infant's father who fi led the untimely notice of claim 
and who commenced this action. The mother is not in the caption of 
this case . Therefore, whether o r not she was t oo preoccupied with 
her chi l d 's medical condition t o file a timely notice of c laim i s 
irrel evant to the issue of whether the notice of claim filed by the 
child's father on the child's behalf s hould be deemed timel y filed 
nunc pr o tune so as to ful fi l l t he condit ion precedent t o 
commencement of this action that was brought by him. 
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I nfant pla intiff's ' counsel also a rgues that this Court should 
allow a late notice of claim nunc pro tune because HHC had actual 
knowl edge of the facts constituting the claim within the 90-day 
period or a reasonable time thereafter, by virt ue of its possession 
of i nfant petitioner's hospital r ecords. Moreover, since it had 
actua l knowledge through those r ecords , HHC would not be pre j udiced 
by a l at e noti ce of claim. 

The Court notes that the acquis ition o f time ly actual 
knowledge is the one factor that i s set apart f r om all others to be 
accorded great weight (™ Beretey v New Yor k City Health & 
Hospit a l s Coro., 56 AD 3d 591 (2nd Dept 2008) ) . A hospital may be 
deemed, under appropriate circumstances, to have acquired actual 
knowledge of the fact s underlying a claim of malpractice in the 
delivery of an infant by reason of havi ng been i n possess i on of the 
child's medical records since t he t ime of the alleged malpractice 
(™ Kurz v. New York City Health & Hoso i tals Cor o., 17 4 AD 2d 671 
[2nd Dept 1991)). However, "[m) erely having or creating hospital 
records , without more, does not establish actual knowledge of a 
potentia l inj ury where the records do not evince that the medical 
staff, by its acts or omissions, inf licted a ny inj ury on petitioner 
duri ng the b i rth process# (Williams v. Nassau County Med. Ctr., 6 
NY 3d 531 , 537 (2006)). Actual knowledge based upon hospital 
records may not be found absent a clear showing of a nexus between 
the a lleged malpractice and the i njuries ( s~e In Re Fallon v . 
County of Westchester, 184 AD 2d 510 [2nd De pt 1992)). 

The hospi tal records submitted on this motion do not show a 
nexus between plaintiff's brain inj uries a nd the alleged 
malpract ice. 

As to counsel's content i on that HHC wo ul d s uffer no prejudice 
if the Court were to allow the servi ce of a notice of claim at t hi s 
late j unct ure, it was plaintiff' s burden to establish l ack of 
prejudice (~ Bgrete_y, .filill.f.9.i Felice y. Eastport/South MS\nQr 
Central School Dist., 50 AD 3d 138 [2nd Dept 2008)). Counsel's 
argument that HHC would not be prejudiced i s based upon his 
unmeri t orious contention that HHC acquired actual knowledge of the 
facts underlying the claim withi n the statutory period or a 
reasonable time thereafter by virtue of being in possess ion of 
infant' s hospital records. Therefore, the i s sue of prejudice i s 
irrele vant and may not be considered (~ [elice v. Eastport /South 
Manor Central School Dist., 50 AD 3d 138 (200 Dept 2008) ; Anderson 
y, City University of New York, 8 AD 3d 413 [2"0 Dept 2004)). Even 
were t he Court to consider the issue of prejudice, the Court finds 
that t he lengthy delay subs t antial ly prejudiced HHC's ability t o 
investigate t he claim (.§..rul., Matter of Gofman v. City of New York, 
268 A.D. 2d 588 (2d Dept. 2000)) . 
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Under the totality of the circumstances , it would be an 
improvident exercise of th i s Court's di scret i on to allow the filing 
of a not i ce of claim at this late junct ure bas ed upon the record 
presented on this motion . 

Cr oss -motion by HHC to dismis s t he compl a i nt upon the ground 
that plaintiff failed to serve a timely notice of claim is granted. 

Thi s Court notes that· the compla i nt merely recites that a 
notice of c laim was filed, but does not r ecit e that a not ice of 
claim was fi led within 90 days after t~e cause of action arose and 
t hat at least 30 days has elapsed and defendant has r efused to pay 
t he c l a i m, a required recita l i n or de r to state a cause of act ion 
against HHC. Since plaintiff's fa ther failed to serve a timely 
notice of claim, his counsel f iled an untimely notice of claim, 
conunenced the action and then moved f or leave t o serve a late 
notice of c laim and to deem the notice of claim that had been 
served as timely served nunc pro t une. Th i s procedure is not 
imprope r . 

Pur suant to General Munic ipal Law §50-e (S), an appli cat ion for 
leave t o s erve a l ate notice of c l aim may not be denied upon the 
ground that it was made after commencement of the action. The 
corollar y to t his is that an action may be commenced (within the 
period of limitation for commencement of a tort action against the 
municipality, which is one year and 90 days f r om accrual of the 
cause o f act i on) pr i or to serving a notice of c laim or, i n this 
case, pr ior to moving for leave to f ile a late notice of claim and 
to deem an untimely filed notice of claim served nunc pro tune. 
Such p r ocedur e would be employed to avoid the running out of the 
statut e of limitations, which would prec lude an application for 
leave t o serve a late notice of c lai m. Since t he i nstant mot ion for 
leave t o serve a late notice of claim nunc pr o t une is denied, the 
late not ice of claim filed without l eave of the Court remained a 
nullity and, consequently, the complai nt fa ils to s tate a cause of 
act ion a nd must be dismissed . 

Accordingly, the motion is deni ed, the cr os s-motion i s granted 
and t he action is dismissed. 

Dated : April 4, 2017 

-5-

KEVIN J.S.C. 

t'ILllO 
APR ·1 3 2Q 1:7 

COUNTY· CLiW< · 
QUEENS CCU~ 

p,,,,.u 

[* 5]


