Wiley v Marjam Supply Co., Inc.

2017 NY Slip Op 33191(U)

January 26, 2017

Supreme Court, Ulster County

Docket Number: 13-1727

Judge: Christopher E. Cahill

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




1
Cl\SE#: 2013-1727 01/30/2017 DECISION&ORDER Image: 1 of 10

STATE OF NEW YORK

SUPREME COURT y - ULSTER COUNTY
NICHOLAS WILEY, B
~ Plaintiff,
-against- | . Decision & Order

' Lol o Index No.: 13.1727
MARJAM SUPPLY CO., INC., MARJAM SUPPLY ' ‘
OF BAYSHORE, INC., MARJAM SUPPLY OF REWE
STREET, LLC., PLAYHOUSE AND ELWYNN LIMITED
PARTNERSHIP, WOODSTOCK COMMONS HOUSING
DEVELOPMENT FUNDING COMPANY; INC., RURAL
'ULSTER PRESERVATION COMPANY, INC., LIBOLT &

SONS, INC., d/b/a AFFORDABLE HOUSING CONCEPTS, FIL

THE ROCKER Il DRYWALL SERVICES, LLC., L H
CHICKETA WATSON, JUMPSTART REALTY, LLC, |
HTR CONSTRUCTION LTD.,, TRI-CON CONSTRUCTION, - JAN 80 2017- |
LTD., MOMBASHA ELECTRIC CONTRACTING, INC.,and  yNa POSTUPACK

DYNAMIC PLUMBIN G, HEATING & AIR CONDITION ING  ULSTER COUNTY CLERK
'COMPANY IN C.,
Defendants. _

Supreme Court, Ulster Couhty |
- Motion Return Date: November21 2016 ‘ ‘
RJI No. 55 13-2129- B )

_ Present: Chri,stopher E. Cahill, JSC-

Appearances: MAINETTI, MAINETTI & O’CONNOR, PC
.  Attorneys for Plaintiff.
130 North Front Street
Kingston, New York 12401
By: Michael Kolb, Esq.

CARTAFALSA, SLATTERY, TURPIN & LENOFF

Attorneys for Defendants Marjam Supply Co., Inc., Marjam Supply
- of Bayshore, Inc., and Marjam Supply of Rewe Street, LLC

660 White Plains Road Suite 400 .

Tarrytown, New York 10591

By: Christopher J. Turpin, Esq.
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SHANTZ & BELKIN -
Attorneys for Defendants Playhouse and Elwynn Limited.
: : Partnership, Woodstock Commons Housing Development
! y -‘ ' Funding Company, Inc., Libolt & Sons, Inc., d/b/a Affordable
' ~ Housing Concepts o
26 Century Hill Drive Suite 202
. Latham, New York 12110 .
By: M. Randolph Belkin, Esq.
. THE LAW OFF ICES OF CRAIG P. CURCIO
Attorneys for Defendant The Rocker II Drywall Services, LLC
384Crystal Run Road Suite 202
~ Middletown, new York 10941.
By: Ryan Bannon, Esq.
Cahill, J.:

The underlying incident occurred on July 30, 20'12 dufiﬁg construction of multi-
family buildings on p_ropérty owned by.defendant Playhouse and Elwynn Limited
Partﬁership, Woodstock Commons Housing Development Funding Company, Inc.,

_ (hereinafter “Woodstock Commons”), located in Woodstock, New ‘York. In cb’nnection _
with such construétion, Woodstock Commons hired defendant Libolt & Sons, Inc., d/b/a
Affordable Housing Concepts (hereinafter “Libolt”) as its general contractor who hired
defendant D&J Plumbing and Heating (hereinafteri“D&J—”) to perform the HVAC work;
plaintiff was employéd by D&J. D_éfendant The Rocker 11 Drywall Services, LLC -
(hereinafter “Rocker”) was hired by Libolt to supbly and install the sheetrock. In
connection therewith, Rocker began installing pre-rock in 2012 which thereafter

permitted the other subcontractors to begin their work on the inside of the buildings.

When that wdrk was complete in July 2012, Libolt told Rocker to come back to finish the
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final Shle;ctrdck.- Roc_ker hire‘d defeﬁdant Marjam Supply Co., Inc.., Marjam Supply of
Bayshore, Inc., Marjam Suppl_y of Rewe S&eet LLC (herein_aﬁer "‘Marjarr;”) ta supply and
~ deliver the sheetrock to the property. | .

Qn J illy.23'-and 24 of 2012, Marjam delivered‘tl-xe sheetrock to the property ahd,
allegedly u‘nk_ndwn to Roclger, Marjam hifcd defaulted défendant Jumpstart Realty
(hereinai;tef «J Ump§£art”) té_have its la.borers accompany Marjarri’s delivery truck to -
offload and distribute the sﬁeétrock to specific buj]dings on the site. Rocker maintaihs '
that while it would téll Mar_}am when to deliver the material§ and what buildiﬁg to ﬁlace

- them in, no further di,rec;tions or.instructiofis weré given to Marjam. Marjam does not
disput_e Rocker’s claim and further maintains that it did not instruct Jumpstart oﬁ how to
perform its Work'of how to s.tack fl}e sﬁ_eetrock, ex;:ept to give the address of each‘
building and the amount of r—nate'rial to be Qfﬂoadéd. In those instances where Marjam’s
own erkers would pérfomj i:oth the delivery and _ofﬂoadiﬁg, their étandard practice was
to stack the sheets of drywal‘l on it§ .side, up agginstl the wall at an angle.

While i£ appears that Ehe sheetrock was approximately four feet high aﬁd stacked at
its Side, it .is dispﬁted-as to- whéther it was stacked at an appropriate angl;e or stored
parallel to tfle wall. While Rocker intended to start installing the sheetrock ﬁc day éﬁer |
the delivery was coxhpietes testimony Irevealed that Libolt told.it to hold off on installing
the sheetrock bécause there was a iaroblerr; with the HVAC inspection. R(;ckér maintains

that due to Libolt’s instructions to delay the installation, it never observed the actual
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placement of the sheetrock:and had not entered the building'\évher‘e the incident took_place
" until after the accident. It did, however; obsérve after-the accident that debris on the
s'heeltro'c‘k indicate&_ that work had been pefformed directly above the sheetrock during the
week between the delivery and the t_mderlying incidént.*
| Plaintiff glaims that on july 30,- 2012, he went inlto Building A-1 on the second
floor to sea_l the ventilation system. While he observed the Sta;:ked sheetrock, and had no
reservatio;is about .er';teriil.lg the réom where it waé stored, he rr_laihtains that he has no |
Speciﬂc recollection as t‘o. whe;ther or not it was storéd at an angle against the wall. He
testiﬁe‘d -tha't after walkjng 'i)ast the sheetrock on his rigﬁt at a distance of about four feet,
he pivotéd to the left and ihen the sheetrbck somehow moved off the wall and fell onto
his ankle, caus.ing_. s_cizer'e injjuries due to its volume and weight; he maintained-that he felt
no vibration or sensed any movement preceding the oécurrence and that no Iabofér was
working in the fc_)om_ at that time_, aI_thoqgthork was being perfprmca in that vicinity
some tim.erbetwccn' th; storage of the sheetrock and plaintiffs injury. With portipns of the
top of the shéet'rock bro_keg off .due to impact, plaintiff maintains that sﬁch sheetrock
should have been prdpérly positioﬁed and Secured-by appropriate bfacing. The plaintiff
having allegéd numerous cau-ses of acﬁon premised on violﬁtions of Labor Law §§ 240
(1), 240 (6), 200 and cc;mthon léW negligence, numerous motions and cross-motions for
summary judgment were pr-0pounded.by Rockcr, plaintiff,: Woodstock Commons, Libolt '

and Marjam.
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Addressing first plaintif's Labor Law § 240 (1) claim, it is well settled that in
order to imnose strict- 'liability upon the above defendants, plaint-iff must demonstrate thet
“‘a failure to provide the requlred proteetlon at a construction site [] proximately caused

the i injury and that ‘the i mjury sustamed is the type of elevation-related hazard to which
the statute apphes”’ (MMMM 143 AD3d 1116 1117 [2016]
quoting Oakes v Wal Mag; Regl Estate Bus, Trust, 99 AD3d 31,34 [2012] quotmg
Wilinski v 334 5 92" Hous. Dev Fund Comp, 18 NY3d 1, 7[2011]). While “‘not every
object that falls on a worker 0 gn/es rise to the extraordinary protections of Labor Law §-
240 (1)""(Nard'ueci v Mg‘nhasget Bay Assoc., 96 NY2d 2-59, 267 [2001]), liability under
sueh section wi[l_ not be precluded “-sirn‘p.ly because the failing object and the injuved
worker afe located on t.her eame level” (Wright v, Ellswgnh Partners, LLC, m, citing
Wilenski v. 334 E. 92“" Hous. Dev. Fund Corp, supra at 7) — an argument propounded
- here in support of the claun | _
Having reviewed Wilenski, Wright, Hebbard v iéni;ed Health Servs. Hosps.. Inc.
(135 A]:)Bd 1_1A5,0" [2016]) and Qakes; and acknowledging the extreme weight of the |
stacked sh_eetrock that fell onto plaintiff whe is five feet, nine.inches tall, this court must
" conclude that vvhere, as here, .thel injured worker and the falling ebject are located on the
same level AND-there is 1o height differential -betw.een the falling object and ‘the worker,
'liability under Labor Law‘-§ 240 (1) is precluded as ematter of law, nohvithstanding the

fact that the force of gravity, acting on these heavy stacks of sheetrock, caused severe
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injuries to plaintiff;

Next rev1ewmg the cause of action under Labor Law § 241(6), plaintiff. alleges that
defendants v1olated 12 NYCRR 23-2.1 (a)(l), promulgated by the Commissioner of
Labor, which sets forth a spemﬁc standard of care in that “[a]ll bu1ldmg materials shall be |
stored in a safe and orderly manner. Material piles shall be stable under all conditions _

- and so located fhat ‘the"_y do not obstruct any }Sassagewasf, walkway, stéirway or osherl
tl;_ofoughfare, (id).” 'Sinc_e such regulation applies to conditions in passagew_ays, |
walkwafs, stsirsvays or other ;lfioroUghfares, H_owever, and the accident here occurred in 5

_second floor room where the'passage\;va'y \;vas unobstructed, defendarﬁs Libolt and
Woodstock Commons maintain thaf plaintiff cannot rel;/ on this regulation to'buttress a
Labo'r st § 24711 (6) cause of 'action. Plaintiff responds by urging this court to determine -
that there are two separate requiremenfs: the way in which the materials must be stored
and the p]acemeﬁt of ssch materials'se as to not obstruct a ;Sassagewsy. 'Under this

interpreétation, and there beiﬁg a question ef fact surreunding the manner in which the
'rlnaterials were stored, plainfiff relies on Hebbard v. United Healtl; Ser\}s; Hosps., Inc.

"(supra) Wthh holds that the manner of storage, even if not blocking a passageway, may
be sufficient to fall within the ambit of the regulation,

With the underpinr;ings ofa viable Labor Law § 241‘ (6) claim predicated upon
““the violation ofa regﬁlation setting forth a specific standard of conduct applicable to the -

working conditions which existed at the time of the injury and . . . the violation . . .
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[being] the proximate caose of th'e. irljury*” (Hebbard v. United Health Servs. Hoggs;, Inc.,
. s_up_ﬁ at 11_51, quoting ch.'bng: V., Staré -of New York, 13.0 AD3d 1207, 1210 [2105]), this
court must concluoe that had ‘sucrh regulation been meant to be read in'the manner orged
oy plaintiff, 'the' g‘enerol duty to store the_rnatérials in‘a “safe and orderly manner” would
“not set forth a directive sufﬁciéntlyspeciﬁc to"su'pport a cause of action under Labor
Law -§ 241(6)” (g—iingér v Fluéhing Terrace. LLC, 121 AD3d. 840, 844 [2™ Dept. 2014]).
Under these circomstances_and With_ there‘oeing no vioblochallenge to the prima facie
proof establishirlg thar_the sheetrook in issue did not obstruct “any passageways,
~walkway, stairrvay,_or other thoroughfare,” defendants’ motions and cross-motions -
seeking a dismissal of this cause of oction must be granted; even if it is found that in
response to the prima facio proof propounded by d_efendonts as to the propriety of the
manner in which the sheetrock was stored, plaintiff raised a triable issue of fact (see |
Ginter v. F loghing Terraco,' LLC, 121 AD3d 840 [2!.“1 Depr. 2014]; Guallpa v, Leon D |
DeMarteis anstr Co1_—p ., 121 AD3d 416 [1* Depr 20141; bes’ena v. North Shore Hebrew. :
~ Academy, 119 AD3d 63] (2™ Dept 2014] Marrero v. 2075 Holdmg Co..LLC 106 AD3d
408 [1* Dept. 2013] giggo V. 1116 Kings ngnway Rea gg, LLQ 96 AD3d 1002 [2™
Dept. 2012] l_\_/ denied 20 NY3d 859 [2013]; Ghany v. BC Tile nggtr., Inc,, 95 AD3d 768
[1* Dept. 2012). o |
The remammg Labor Law § 200 clalm against Libolt is premlsed upon a

codification of the common law duty that owners and general contractors have to provide
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workers with a safe’ place to work. While plaintiff agreed to volhntar_ily dismiss such

* claims against all defendants other than Libolt, Libolt maintains that it is entitled to

summary judgment because its proffered testimony of Rocker and Marjam established .
that it was stored properly and that §hoqld it ultiniately be established otherwise, it did not
haye the authority to supervise or control either plaintiff ‘s work or the manner of

delivery and pla_ceme_m of the sheetrock 'by the subcontractors, despite its broad authority

~of supervision as the general contractor. With such claims unrefuted, this cause of action

must be dismissed; Libolt’s retention of general supervision over the conduct of the

project pursuant to its contract with Woodstock Commons is insufficient to impose |

lability (see Ryder v Mount Lorett_o I.\Iursing‘ Home. In¢., 290 AD2d 892, 894 [2002]).

- Finally, as to the motions seeking.a dismissal of the corruﬁon law negligence
claims agéinst Rockér, Libolt and M#rjam, this court finds that Libélt established its
prima facie entitiement fo such relief for al_I_of.the re.';lsons artic.ulated. with respect to the
Labor La‘v? § 200 cl-airﬁ. With respect t;) Rocker, while it maintains that it was not
pcnnit-ted to return to the site after delivery so that ‘thc HVI‘\C work could be corrected |
and that it had no authority to do anything at tt;e job site other than “Supply and install”
the sheetrock, the deténninative-issué here is whether it supervised or cc;nt'rolled the
manner in whicﬁ Marjam or its subcontractor did their work, or exercised supervision or
control of pléintiff at the tirné of the injury. For these reasons, this cause of action agaihst

Rocker must fail. With respect to Marjam, since it presented prima facie evidence
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indicating that it' hired an _indebendcnt contractor to uhloﬁd and place the ‘sheetrock in the
buildings and est;ablished' fha_tt it did not control the details, means 61‘ methods of
perforr’nance; nor c?eate or have constructive notice of the allegedly daﬁgerdus condition,
 the failure of piai‘ntirff to pr’ése’nt a viable challenge thereto warrants an award of summary
- judgment to Marjam (see D:ewitt v Pizzagalli Constr. Co., 183 ADﬁd 991, 992 [1992j).
To the extent that the parties raised otﬁef contentions not specifically addressed Herein,
: thpse contentions‘ha‘}e been _reyiewed aﬁd rejected as withouf merit.
| il"hié shall conﬁti_tute the Décision and Order Qc-)f the court. Thc original Decision
ahd Order.and %11} other paﬁe‘rs.lare being délivered to the Supreme Court Clerk for
" transmission 1o the Ulster County Clerk for_ filing. The signing éf this Decision and Order
shall not cOﬂsfitute entfj or filing under CPLR § 2220. Counsel is not relieved from the

applicable provisions of that rule régarding notice of entry.

&FILED
SO ORDERED. . —=HL M
B JAN 3 0 2017
Dated ngston New York _ NINA PO -
2007 | ULSTER COSN%{A;E;*K

3402

CHRISTOPHERE c);rﬁLL JSC

Papers considered: Notice of Motion dated August 11, 2016 with Affirmation in Support
by Ryan Bannon, Esq., dated August 11, 2016 with exhlblts Notice of Cross-Motion
dated September 26, 2016 with Affirmation in Support by M. Randolph Belkin, Esq.,
dated September 26, 2016 with exhibits; Notice of Motion dated October 14, 2016 with
Affirmation in Support by Christopher J. Turpin, Esq., dated October 14, 2016 with
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-

exhibits; Notice of Cross-Motlon for Summary Juclgment dated October 17, 2016 with -
 Affirmation in Opposition and in Support of Cross-Motion by Michael Kolb, Esq., dated
October 17, 2016 with exhibits; Affirmation in Opposition by Ryan Bannon, Esq., dated
November 10; 2016; Plaintiff’s Affirmation in Opposition from Michael Kolb, ESq.,
dated November 14, 2016 with exhibits; Reply and Responding Affirmation by M.
Randolph Belkin, Esq., dated November 14, 2016 with exhibits; Plaintiff’s Affirmation in
Reply by Michael Kolb, Esq., dated November 18, 2016; Plaintiff’s Affirmation in Reply
by Michael Kolb, Esq., dated November 18, 2016; Reply Affirmation of Christopher J.

Turpin, Esq., dated November 21, 2016; Reply Affirmation of Ryan Bannon, Esq., dated |
November 18, 2016; '
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