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Mandy McFarland, Esq. o S

Thorn, Gershon, Tymann & Bonanni, LLP

Attorneys for Defendants Kredentser and Women's Cancer
Care Associates, LLC '
5 Wembley Court, P.O. Box 15054
Albany, New York 12212-5054

Amanda Kuryluk, Esq. -
Maguire Cardona, P.C. ‘ _ _ B
Attorneys for Defendants St. Peter's Hospital of the City of Albany and
St. Peter's Hospital and Nursing Rehabilitation Center
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Connolly, J.: ‘ o

Defendants Dr. Daniel C. Kredentser and Womeﬁél’s Cancer Center Associates, LLC
(collectively, the Kredentser Defendants) in this medical mélfpractice action seek' an order pursuant
to CPLR §3103 granting a Protective Order with respect to t;he documents demanded in Plaintiffs’
Combined Discovery Demand numbered 20, 21, 26, 40,41, 64 and 130 on the grounds that they are
statutorily protected from disclosure. Plaintiffs have opposejd the application and cfoss-moved for

: ! :
sanctions, costs, expenses and fees.' Oral argument was held in this matter on November 3, 2016.
Via Decision and Order dated January 9, 2017, the Court directed, inter alia, that such motion be

|

stayed until an in camera review of ﬁﬁy and all documents responsive to such discovery demands
were provided to the Céurt for determination of the applicabjlity of asserted privilege(s). The Court
directed that the St. Peters’ Defendants submit a privilege? log to the Court with respect to such

- discovery demands and any and all fesponsive documents, ?along with an afﬁdavit of a party w.ith
knowledge addressing. the applicability of such asserted priivileges. The Court’s January 9, 20’17
Decision and Order is incorporated herein. 1

|

The St. Peters" Defendants have, inte} alia, submiﬁéd a Fifth Supplementdl' Respohse to
Plaiﬁtiffs Combined Discovery.Dem‘ands‘ which p;ovides \‘mth respect to thé plaintiff’s discovery .
demands numbered 20, 21, 26, 40, 41, 64 and 130 as folloy;vs:

Asto demand 20, which-seeks “[a]ll records pertaini:rig to reviews, complaints and any other
reports conéernirig the physician Defendants in this Action?” (PL. Discovery Demands, §20) the S’Ic. E

i :
Peters’ Defendants assert that documents responsive to sucil demand are identified in the privilege

log and submitted for in camera review and are exempt from disclosure pursuant to Education Law
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§6527(3) and Public Health Law §2805-m(a). ,?
As to demand 21, which seeks “[a]ll records filed wfth the Office of Professional Medical
Conduct, the Office of Health Management Systems or any other agency, or for internal purposes,

pertaining to the voluntary or involuntary resignation or withdrawal of association or of privileges

| _
with a Hospital .of any of the physician Defendants and/or the denial, suspension, restriction,
1

termination or curtailment of training of any physician, registered physician’s assistant or registered
specialist’s assistance or nurse license/registered by the New York State Department of Education,
who treated or were connected orinvolved in the treatment,ofl‘ the Deceased”, such defendants assert

that documents that may be responsive to such demand ajre identified in the privilege log and

|
i

- s.ubmitted for in camerareview and are exempt from disclosure pursuant fo Education Law §6527(3)
and Public Health Law §2805-m(a). | |
The New York Public Health Law shields from d:‘isclosure “information required to be
collected and maintained pursuant to sections 2805fj and 22%05-k of this article, reports required to
be submitted pursuant to 2805-1 of this article and ﬁny incident reporting requirements imposed upon
diagnostic; aﬁd treatment centers pursuant to the provisions ‘|of this chapter ...” (Public Health Law

2805-m(1)). Public Health Law §2805-j requires that every Lospital maintain a coordinated program

for the identification and prevention of medical ... malpractice. Such program must include, inter

|
alia, the periodic review and the review as otherwise| warranted in specific’ instances and

circumstances of the credentials, physical and mental capacity and competencé in delivering health
care services of all persons employed or associated with the ilospital (2805-j(c)). Public Health Law
|

2805-k provides, inter alia, that prior to granting or renewirlig professional privileges or association
T ,
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ofany physician or hiring a physiciah, a hospital shall request ;from the physician certain information
including, inter alia, the name of any hospital with or at jwhich the physician Has or had any
association, employment; privileges or practice; reason's}' for discontinuation; any pendingl
professional medical misconduct proceedings and the ;Esubstanc'e of the allegations; and

documentation of course work and training as mandated by the Public Health Law and Education

Law. Information must be requested from any hospital or facility with or at which such physician

|
i

had or has privileges, was associated, or was employed. Public Health Law §2805-1 further provides
! :
that all hospitals shall be required to report events defined as an “adverse event” to the necessary

entity. Education Law §6527(3) further provides, in releval;lt part, that “[n]either the proceedings
nor the records relating to perfd@mce of a medical or a iquality assurance review function or
participation in a medical and dental malpractice program shall be subjegt to disclosufe under
article thirty-one of the civil practice law and rules except as ilereinaﬁer provided or as provided by
any other provision of léw”. ' ; o

Education Law §6527(3) and Public Health Law‘§28(;)5-m “safeguard information collected
as part of a medical review committee’s periodic assessfment qf physicians’ -credentials and
competence in order to encourage frank and objective discusfsion during the credentialing process”
... Public Health Law §2805-m confers complete conﬁderi;tiality on information gathered by a
hospital in accordance with Public Health Law §§2805 -j aniél 2805-k, expressly exempting it from
disclosure under CPLR article 31.” (Stalker v Abrahamv, 69 AD3d 1172, 1173 [3d Dept 2010]

[internal citations and quotations omitted]; see also, Logue‘! v Velez, 92 NY2d 13, 17). The party

. objecting to disclosure bears the burden of establishing that the material sought is privileged (see

4- |
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1

generally, Stalker, supra; Fernekes v Catskill Regional Mecyi’ical C’tr. ,75 AD3d 959 [3& Dept 2010];
Ross v Northem Westchester Hospital Ass’n, 43 AD3d 1135 [2™ Dept 2007]).

With respect to plaintiffs demands pursuant to _Item{s 20 and 21, the St. Peters’ Defendants
have submitted, inter alia, a one page updated Report tﬂat lists patient complaints/grievance’s
pertaining to Dr. Kredentser, which has not been disclosecsi. Such repoﬁ is not referred to in the
affidavit of Dr. Hanks, the Chief Medical Officer for St. Peter’s Health Partners Acute _Care Albany,
which discusées Dr. Kredentser’s credentialing file (whiclil includes'3.5‘5 documents submitted in
camera) and such defendants only conclusorlly assert that such document is privileged pursuantto

- Education Law §6527(3) and Public Health Law §2085-j. As the party invoking a privilege, the St.
Peters’ Defendants bear the burden of demonstrating that such submission was prepared in
accordance with the statutes th'ey‘ invoke to prevent ‘disclosqre and is therefore privilegéd. There is
no submitted affidavit which in any way addressés such docéllment, that the document Was prepared
in accordance with a relevant statute, that 'the ‘hospital ’Zhas a review procedure and that the
information was obtained or maintained in accordance wiﬁ;1 fhat review proce'dure;(;ee generally,
Stalker, supra). Accordingly, the Court will direct the St. Pe;:ters" Defendants to submit an affidavit
of its client addressing such c;ne page undated “Report” wi€hin twenty (20) days of the date of this
Decision and Order or such document will be subject to disjclosure. | |

! .

With further respéct to such discovery demands, ithe St. Peters’ Defendants have also

submitted 355 documents contained within Dr. Kredentsér’si credentialing file, whichlcredentialing

ﬁle has not been disclosed. The St. Peters Defendants hav‘e submitted the Affidavit of Dr. Hanks

l

: |
in which he avers, infer alia, that he is in charge of St. Petar’s credentialing file, which was at all
-5- I
1
|
|
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times made and kept pursuant to the Public Health Law, that 3 credentialing ‘covmmittee exists for the

purpose of reviewing the credentials and competency of ph&sicians prior to granting or renewing

professional privileges, that the credentialing files are genera"ted and maintained pursuant to Public
Health Law §§2805-j(b) and (c) and 2805-k, that the credentialing department obtains various

1
documents for review prior to making a determination as to whether privileges should be granted -
_ : i

_including, inter alia, physician application information, prior complaints made against a physician,

records pertaihing to professional medical conduct matters, ‘prior lawsuit information, documents
- ‘ .
| .
relating to any pending professional medical conduct proi'ceeding, information pertaining to a

| malpractice action, any finding of professional misconduct, investigations of the Department of

!
§

{ .
Health, incident reports, letters of recommendation from other institutions and colleagues,

delineation of privilege forms, diplomas, certifications, insurance coverage information, license

infonnation, searches conducted by the office of medical professions, and materials relating to
. i .

|

i

completion of Continuing Medical Education courses.

Dr. Hanks further averred that uponreceipt of the necéssary documentation, the Hospital will

1

determine whether a physician’s privileges should be grantedj and that Dr. Kredentser’s credentialing
: |

file is maintained for the “purpose of assessing his competence for renewing privileges every two

(2) years in order for the Hospital to maintain an active program to prevent medical malpractice, as

|

required by the Public Health Law”. Based upon the Court’s ;z’n camerareview of the 355 documents

submitted, the Court will grant a protective order -againfst disclosure of the contents of such

- credentialing file to the extent that such documents are not lo‘cated outside of such credentialing file.

I . ’
Such determination is based upon the St. Peters’ Defendant§ showing that it has a review procedure -
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_and the credentialing file is maintained for the purpose of éssessing Dr. Kredentser’s competence

for renewing privileges, and, upon in camera review, tﬂeir demonstration that the documents
included in the credentialing file cénéist of the documents Dr Hanks noted would be obtained for
review pri_dr to making ai determination as to whether a phy;siciah’s request for privileges should be
granted (see generally, Stalkeﬁ v Abraham, 69 AD3d 1172 [3d Dept 2010]).

It is to be noted however, that‘the Court is not agranting a protective order as to each
document located within the credentialing file within the possession of the St. Peters’ Defendants,
to the extent they were created and/-or maintained outside ;of the credentialing file, as Dr. Hank’s
affidavit solely addressed such 355 documentg in the privilestge Jog to the extent they are maintained |
within the credentialing file (c.f Bluth v Albany Med. Ctr.!l , 132 AD3d 1131 [3d Dept 2015]; see
generally, Gabriels v Vassar Bros. Hosp., 135 AD3d 903_ [2m Dept 2016]). There has been no
demonstration via affidavit of a representative of the St. Pgters’ Defendants as to whether certain
documents contained in the credentialing file were created of maintained outside of the credentialing

process and whether (and on what basis) they are subject to a;lprivilege, such as.the quality assurance

privilege (see Bluth, supra). 1t would appear from the Cou1rt’s in camera review that a number of

La— . ' ‘ : . )
such submitted documents may have been generated for purposes unrelated to Dr. Kredentser’s

credentialing file, some of which may be subject to other pr:ivileges, however, the documents alone
do not evidence the rjght to such privileges, and the St. PetL:fs’ Defendants have not demonstrated
any eriﬁtlement to a privileges. ,
As to demand 26, seeking a copy of all rep,orts'under 10 NYCRR §4/05.8 éonceming the

deceased and any documents relating to any investigations in connection therewith, the St. Peters’

-7-
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Defendants assert that they are not in possession of any docur}nents responsive to such demand and,
accordingly, no protective order/ need be issued with respectf to such demand.

As to demand 40, seeking transcripts of interi/ievsj/s of t.he~ defendants’ embloyées and
representatives by the State Department of Health of aﬁd co1ncerning tﬁe deceased, the St. Peters’
Defendants assert that they are not in possession of any docu;ments responsive to such demand and,
accordingly, no protective order need be issued with respect: to such demand.

As to demand 41, seeking retrospective investigajtion reports conducted by physicians
employed by- or associated with the defendant hospital of or éonceminé the deceased, the St. Peters’
Defendants assert tﬁat they are not in poésession of any docﬁ}men-ts responsive to such demand other

| than thé November 25, 2011 Report of the Départment of Pjublic Safety and Quality Improvement
which has already been addressed by the C01\1rt. ‘

As to demand 64, seeking a. full and complete copy fof any and all stateﬁents, testimony or
aocumentation, in writing or other form, made by the phy;sician defendants, to any hospital peer.
review or credentialing commiﬁee regarding the treatmellf:'t provided to the deceased during her
admissions, Vthe St. Peters’ Defendants assert that they arje not in possession of any documents
responsive to such demand. Upon in caméra review, Document 223 is responsive to such demand,
and is not eﬂtitled to protection via a protective order asitis ;subj ect to the exception to the immunity
provided by Education Law §6527(3) and Public Healtﬁ I:‘,aw §2805-m(2) as such docﬁment isa
statement to the credentialing committee concefning the plai:ntiffs’ case (see Logue v Velez, 92 NY2d
13 [1998]); Swartzenbergv Trivedi, 189 AD2d 151, 153 [4" :Dept 1993]). Such document, however,
should be redacted to the extent it includes reference to an‘!unrelateci matter as noted by item “2”.

-8- o
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|

Asto demandl 130, the St. Peters’ Defendants assert that the personnel files for three nurses

were previously provided, however as defendant Dr. Kredentser is not and was not an employee of
: ‘

. . g
St. Peter’s Hospital, the answering defendants assert that they are not in possession, custody, or
control of his personnel file. Additionally, as to the other phyzzsician, as such physician was a resident

at Albany Medical Center and not an employee of St. Peter’s; Hospital, the answering defendants are

{

not in possession, custody or control of his personnel file. Accordingly, no protective order need be
issued with respect to such demand.

Otherwise, the Court has reviewed the parties’ rem?ining arguments and finds them either

unpersuasive or uﬁnecessary to consider given the Court’s determination.
I
. . - 1

Accordingly, it is hereby !

ORDERED that the motion of the Kredentser Defe%ndants for a protective order is grantqd
solely with respect to the 355 documents, excépt for docurjnent 223, const'ittitirig Dr. Kredentser’s
credentialing file provided thaf such documents are not othlerwise subject to disclosure due to their
creation or maintenance by the St. Peters’ Defendants for purposes unrelated to such credentialing
file; and it ié further l

ORDERED that document 223 be disclosed in redellcted form (as discussed in the Decision

“and Order herein) to plaintiffs within.twenty (20) days of the date of this Décision and Order; and
it is further .

ORDERED that the St. Peters’ Defendants are| directed -to. submit an affidavit of a

~ representative of such defendants addressing such one page undated “Report” and the applicability
l ‘ :

: \
of any asserted exemption with respect thereto, within twe1:1ty (20) days of the date of this Decision

9.
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and Order; and it is further
ORDERED that with respect to the one page u;ndated “report”, such portion of the
Kredentser Defendants’ motion is stayed pending such further submissions; and it is

ORDERED that remaining portion of the Kredentser_ Defendants’ motion that has not been

granted or stayed, is otherwise denied. *

1

|
This shall constitute the Decision and Order of the Court. This original Decision and Order
is being returned to the attorney for the Kredentser Defendants. The below reférenced original
papers are being retained by chambers. A copy of the Decision and Order is being transferred to the
Albany County Clerk’s Office. The signing of this Decision and Ordet shall not constitute entry or
filing under CPLR 2220. Counsel is not relieved from the provision of that rule regarding filing,

* entry, or notice of entry.

‘SO ORDERED. - | {
ENTER |

Dated: April 12,2017
Albany, New York

Gerald W. Connolly
Actlng Supreme Court Justice

Papers Considered:
| _ ‘f* (§—17 3

1. Order to Show Cause dated September 16, 20 1 6; Attorney Affidavit of M. McFarland,
Esq. dated September 13, 2016; accompanymg exhibits A-F; Memorandum of Law
dated September 13, 2017 _

2. Notice of D. Savage, Esq.’s Affirmation in Support of Motion Against Dr. Daniel C.
Kredentser and Women’s Cancer Care Associates for Sanctions under CRLR 3125, -
Plaintiffs’ Costs, Expenses and Fees Under 22 NYCRR 130-1.1, and Opposition to
Any Proposed Stay of This Court’s September 7, 2016 Ruling dated September 14,
2016; Affirmation of D. Savage, Esq. dated September 14, 2016 with accompanying
exhibits 1-4;

3. Affidavit in Response to Co- Defendants Order to Show Cause for a Protective Order
of A. Kuryluk, Esq. dated October 12, 2016 with accompanymg affidavit of Dr.
Steven Hanks dated September 30, 2016; | ,

4. Attorney Affidavit of M. McFarland, Esq. dated October 7, 2016 with accompanying

exhibits A-B which include the Affidavits of Dr. Kredentser dated October 6, 2016

-10-
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-and Tammy Sweet dated October 6, 2016; h‘/Iemorandum of Law dated October 7,

“ 2016;
5. Denise L. Savage’s Affirmation in reply dated October 21, 2016
" Reply Affidavit of M. McFarland, Esq. dated October 27, 2016 with accompanying
exhibit A; ,
-Court Order of September 22, 2016; ‘
Decision and Order of October 19, 2016;
Decision and Order of January 9, 2017; |
0. Letter from the St. Peters’ Defendants’ Counsel dated February 10,.2017; Flfth
Supplemental Response to Plaintiff’s Combined Discovery Demands dated February
10, 2017 with accompanying privilege log; Affidavit of Dr. Hanks dated February 3,
2017; In Camera Review of Dr. Kredentser’s Credentialing File and One Page Report
Listing Patient Complaints/Grievances. I

o

o2
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