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SHORT FORM ORDER

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NASSAU |
Present: HON. RANDY SUE MARBER s
JUSTICE . -~ ' ¢ TRIAL/IAS PART 10
: X :ir
DANIEL ABRAHAM and SARAH ABRAHAM,
Individually and as co-administrators of the
ESTATE OF ANITA (ALEAN) ABRAHAM, and -,
THE ESTATE OF ANITA (ALEAN) ABRAHAM,;

Plaintiffs, = ¢ Index No.: 602081/2017
' - Motion Sequence...01, 02
-against- _ = Motion Date...08/15/17

NASSAU HEALTH CARE CORPORATION,
NASSAU UNIVERSITY MEDICAIL CENTER,
NuHEALTH and DR. WALTER CHUA,

Defendants.
Papers Submitted:
Notice 0f Motion....ccooveeviiiiinciiieciccceeene X -
Notice of Cross-Motion................ e X
Affirmation in Opposition and Reply...... X
Reply Affirmation..........cccoviiiiiiniennnns X

I NDEX NO. 602081/ 2Q17
. 10/ 13/ @

Upon the foregoing papers, the motién by the Plaintiffs, seeking an Order,

pursuant to General Municipal Law § 50-e, for lea\ﬁe to serve a late Notice of Claim upon

the Defendants; and the cross-motion by the Defefndants,' seeking an Order, pursuant to

CPLR §3211, General Municipal Law §§50-¢ angﬂ 50-h, dismissing the first and second

causes of action in the Plaintiffs’ Complaint for the l%’laintiffs’ alleged failure to timely file a

Notice of Claim and failure to submit to a hearing, are determined as hereinafter provided.
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The Plaintiffs, DANIEL ABRAHAM ?and SARAH ABRAHAM, individually
and as co-administrators of the ESTATE OF *ANITA (ALEAN) ABRAHAM (the
“Plaintiffs’ decedent”), and THE ESTATE OF ANITA (ALEAN) ABRAHAM (heremafter.

collectively referred to as the “Plaintiffs™) commenced this medical malpractice and

wrongful death action on or about March 9, 2017 against the Defendants, NASSAU

X
HEALTH CARE CORPORATION (“NHCC™), NASSAU UNIVERSITY MEDICAL

CENTER (“NUMC_”), NuHEALTH and DR. WALTER CHUA (“Dr. Chua”).

This action arises out of the alleged rfegligent care and treatment rendered tor

4
K

the Plaintiffs’ decedent, Anita (Alean) Abraham, ;:l:liuring a three-day admission at NUMC
which allegedly resulted in her demise on Decel:ﬁber‘ldr, 2015 (See Death Certificate,

annexed to Plaintiffs’ Motion as Exhibit “B”),
On February 12, 2016, the Plaintiffsi? predecessor counsel sent a letter via

: 4

certified mail to the Defendant, NUMC which provides:

|
E
[}

Please be advised that this firm represents Ms. Alean Abraham,
who sustained personal injuries as a result of an incident which
occurred at 2201 Hempstead Turnplke East Meadow, NY 1155

on December 14, 2015.

Kindly turn this letter immediately over to your insurance carrier
and request that they contact the ofﬁce of the unders1gned to
discuss this matter.

[See Plaintiffs’ Exhibit “C”].

On the same date, the Plaintiffs’ prédecessor counsel also sent a letter to

NUMC referencing the “patient™ as Alean Abraham (decedent herein); and date of accident

r2 ‘,,i"f,l?-i!1 o
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as “12/14/15” [See Plaintiffs’ Exhibit “D”]. The 1¢tter requesting medical records further
reads as follows:
Please be advised that this office re};resents the above-named

ALEAN ABRAHAM, with respect to personaI injuries sustained
on the above date.

Pursuant to PHL. Section 18, kindly i;jldvise the undersigned of

the cost for preparation of a copy of all hospital records for

treatment rendered to the rabove-njamed patient including,

surgical records, operative reports, admission and discharge

summaries, physical therapy, lab tests, x-ray reports, etc. from

date of accident to the present at }f/our garliest convenience,

including a copy of your bill for services rendered.

[Plaintiffs’ Exhibit “D” (emphasis in oi‘iginal)].

: ! '

However, NUMC did not provide 'ﬂj’le decedent’s hospital chart from the
December 12, 2015 to December 14, 2015 admissioil until March 1, 2017 [NUMC Medical
Records, annexed as Plaintiffs’ Exhibit “A™}. '

On October 21, 2016, the Plaintiffs’ dejcedent’s husband, Daniel Abraham, and
daughter, Sarah Abraham, served a formal Notice :01? Claim on the D'efendants “as proposed
administrators of the decedent’s estate.” [See Plaintifffs’ Exhibit “F”].

On February 16, 2017, Daniel Abraﬂam_ and Sarah Abraham were granted
Letters of Limited Administration by the Nassau County Surrogate’s Court [See Plaintiffs’
Exhibit “H”]. .

Immediately after being duly app'ointi;ed as administrators of the Plaintiffs’

decedent’s estate, on February 21, 2017, the‘Plaiptit:"%fS served an Amended Notice of Claim

upon the Defendants [See Plaintiffs’ Exhibit “G7]. )
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This action was commenced by the ﬁ]ing of a Summons and Complaint on

March 9, 2017 [See Plaiqtiffs’ Exhibit “T"]. Thé ir;istan{ application for leave to file a late
Notice of Claim and Amended Notice of Claifﬁ, mmc pro tunc, followed.

The Defendants cross-move pursuaﬂt :tf‘o CPLR §3211 to dismiss thei Plaintiffs’
first cause of action sounding in medical malpl.racticcfa and second cause of action for lack of
informed consent based upon the Plaintiffs’ al'leged éfailure to timely serve a‘ Notice of Claim

pursuant to General Municipal Law §50-¢; and ba_seid upon the Plaintiffs’ alleged failure to

submit to an examination pursuant to General Municipal Law §50-h, The Defendants assert
that the filing of a Notice of Claim and appearing éﬂ; a hearing are conditions precedent to

commencing an action, the failure of which Warraxijlts dismissal of the Plaintiffs’ first and

second causes of action.

The Defendants do not seek dismisséi of the Plaintiffs’ third cause of action

for wrongful death.
Legal Analysis
General Municipal Law §50-¢ (1)(a) pl%ovides, in pertinent part:

In any case founded upon tort where a 'jnotice of claim is required
by law as a condition precedent to the commencement of an
action or special proceeding against 5 public corporation...the
notice of claim shall comply with and be served in accordance
with the provisions of this section w1th1n ninety days after the
claim arises; except that in wrongful' ‘death actions, the ninety
days shall run from the appomtment of a representatlve of the
decedent’s estate.

[See General Municipal Law §50 e. (1)(a)]

[* 4] ) | . | 4 of 12 .
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However, on a claim for personal in_jt?rien asserted against a municipality, the
period for giving notice of the claim begins to run from the date of the injury |[General
Municipal Law §50-¢ (5); Joseph v, McVnigh,' 285 A.D.386 (1st Dept. 1955)]. General
Municipal Law §50-¢ (5) governs applicationsfor'lnave to serve a late notice. Subdivision

5 provides, in pertinent part:

Upon appllcatlon the court, in its d1scret10n may extend the
time to serve a notice of claim...[the’ ‘extensmn shall not exceed
the time limited for the commencement of an action by the
claimant against the public corporatxon In determining whether
to grant the extension, the court shall consider, in particular,
whether essential facts constituting the claim within the time
specified in subdivision one of this section or within a
reasonable time thereafter. The court shall also consider all other
relevant facts and cncumstances,! including: whether the
claimant was an infant, or mentally or physically incapacitated,
or died before the time limited for service of the notice of
claim...and whether the delay in sél'ving the notice of claim
substantially prejudiced the public corporatlon in ma}ntamlng its
defense on the merits. .

An application for leave to serve a laté notice shall not be denied

on the ground that it was made after d?mmencement of an action

against the public corporation. :

Timely service of a notice of cfhim is a condition precedent to the
commencement of a tort action against.a publicf entity [See General Municipal Law §
50—e[1][a]; § S0-i[1].

“The Court of Appeals has stated that‘?ij‘[w]here [a] notice of claim has not been

served within the 90-day period specified in section% 50—e (subd. 1) of the General Municipal

Law, an individual possessing a potential tort claifn against a public corporation may apply

i
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to the court pursuant to section 50— (subd. 5) for ajn extension of the time within which to
serve such notice upon the defendant’ and that ‘th"fe application for the extension may be

made before or after the commencement of the actfion but. not more than one year and 90
days after the cause of action accrued, unless the étéatute [of limitations] has been tolled” ”
[Gelpi v. New York City Health & Héspilals Corp.,} 90 A.D.2d 503 (2d Dept 1982), citing
Cohen v. Pearl Riv. Union Free School Dist., 51 -N.;Y.Zd 256, 258 (1980) (internal citétions
omitted)]. l

An application for extension to file a ljate notice of claim may be made before
or after commencement of the action, but not more t%lan one year and 90 days after the cause
of action accrued, unless the statute has been tolled EPierson v. City of New York, 56 N.Y.2d
950, 954-955 (1982); Friedman v. City of New 'S?(ork, 19 A.D.3d 542 (2d Dept. 2005);
McShane v. Town of Hempstead, 66 A.D.3d 652, 65;? (2d Dept. 2009); Laroc v. City of New
York, 46 A.D.3d 760, 761 (2d Dept. 2007); _Alston;j v. Aversano, 24 A.D.3d 399, 400, 805
N.Y.$.2d 117). -

.

It is well settled that where a petitionéer fails to petition the court for leave to
serve a late notice of claim within one year and 90 ;days of the date that the claim accrued,
the Supreme Court is deprived of the authority to ;ennit late service of a notice of claim
(See Pierson v. City of New York, 56 N.Y.Za at'95ﬁi—956; McShane v. Town of Hempstead,
66 A.D.3d at 653; Small v. New York City Tr. Auth, i4 A.D.3d 690, 691 (2d Dept. 2005);

]
Santiago v. City of New York, 294 A.D.2d 483 (2d Dept. 2002)].
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In this matter, the issue is whethe,r:: t';flis Court may entertain the Plaintiffs’
application, and if so, whether to gran:[ such apﬁlic‘aition based upon the factors enufnerated
in the General Municipal Law. In calculating the;time period between the accrual of the
malpractice claim (December 12, 2015) and the ﬁliélg of the instant application (March 10, |
2017), 1 year, 2 months and 26 days haé elaps.exid. Thus-, the Court may entertain the
Plaintiffs’ application for leave to file a late Nollce of Claim as it was made within 1 year
and 90 days of accrual of the Plaiﬁtiffs’ medical rﬁfélpracticé and lack'of informed consent
claims.

In determining Wh:ether to g.rant the I_;lsaintiffs’ application, tile trial court-must
focus on whether the movant has demdﬁstrated: [€))] a reasonable excuse for its failure to_ﬁlg
a timely notice of claim; (2) whether the mu,nicip?ality acquired ac;tual knowledge of the
essential facts constituting the claim within 90 dayis from its accrual or a reasonable time
thereafter, and (3) whether the delay would substantlally prejudice the municipality in
maintaining its defense on the merits [See Acosta V. Czty of New York, 39 AD.3d 629 (2d
Dept. 2007)]. The knowledge of the pubhc corpo_ratlon of the happening of the event is of
great importance when making a determination t6 fgrant leave tSee Alexander v. Board of
Education, 18 A.D.3d 654 (2d Dept. 2005)]". :Tl"his Court is afforded “considerable
discretion in determining whether to permit the service; of a late notice of claim.” Bollerman
v. New York City SCA, 247 A.D.2d 469 (2d Dept. 19?98)]. -

Here, counsel for the- Plaintiffs argi?;es that the letter sent to NUMC by
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predecessor counsel two months after the allegeci ?malpractice occurred constitutes actual
knowledge of a potential claim arisingr frpm the Fif?:cedent’s hospital admission. Counsel
further argues that the Plaintiffs’ delay is due, in pairt, to the Defendants’ _vfailure to f)}ovide
the Plaintiffs with a copy of the decedent’s medical ;fecords.

The case of Banegas-Nobles v. New.é York City Health and Héspitals Corp.,
while not binding on this Court, is persuasive.‘[lj"84 A.D.2d 379 (1st Dept. 1992)]. In
Banegas-Nobles, the claims arose out of the allcgc%d medical malpractice by the defendant
hospital. In reversing the trial court’s denial of thé: petitioner’s appiication for leave to file
a late notice of claim, the Appellate Division,.Firist. Department, held that “[t]he death of
incépacity of the party asserting a claim, in th.i:s‘ case a claim for conscious pain and
suffering, is a statutory ground upon which leavé to file a late notice of claim may be
predicated if there is no substantial prejudice to't_}fe public corporgtion” [Id. at 380; citing
Rechenberger v Nassau County Med. Ctr., 11_2 A;D 150 (2d Dept. ‘_1985)]. ~The Court
further found that the facts constituting the claim élre entirely discernable from fhe records
that were within the exclusive possession andﬁ céantrol of the hospital, and as such, its
knowledge of the essential facts constituting the cijaim v;/as equal or superior to that of the
injured party’s representative and was acquired coﬁtjeinpéraneously with the injury alleged to
have been sustained. | ’

iy

The Court finds credible the argumenits advanced by the Plaintiffs concerning

whether there exists a justifiable excuse for the déiay. The delay, in part, is based on the

|l
i
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Defendants’ failure to provide the medical recbrd% and also, the death of the Plaintiffs’
decedent. This, coupled with the letters by the %Plaintiffs’ predecessof counsel to the
Defendants concerning the potential claim, dafei_?f the injury and request for medical
records, sufficiently establishes that the I-Defendanté_.;’{.may be charged with actual knowledge
of the facts constituting the claim and that_ the lea’iriltiffs’ presented é, justifiable excuse for
the delay. |

Lastly, with regard to the | prf:jq;iic‘ije factor, this Court agrees that the
Defendants are not substantially prejudicéd by th.eéi.delay. Indeed, “the mere passage of
time normally will not consfitute substantial pre;ju_d;ice in the absence of some showing of
actual injury” [ Matter of Sarkisian _Bros.r v. State Dzv -of Human Rights, 48 N.Y .2d 816, 818
(1979); see also Rechenberger, supra 112 A.D.Zd;t (the delay in serving notice of claim
was not substantially prejudicial to hospital since ‘h?ospital had actual notice of underlying
facts which comprised petitioner’s claim; thus even 1f petitioners had served their notice of
claim in timely fashion, information which Wouldl have been _avai-lable to hospital with
regard to essential facts of claim would have been élébstantial_ly the same, if not tﬁe same, as
that which is now available)]. i

In Rechenberger, the Appeilate Division, Second Departmenf excused an
unexplained 3-month delay in filing the Notice oféj;.Ciaim from following the petitioper’s

receipt of the subject medical records. In so fméling, the Appellate Division reasoned,

“[wilhile the absence of such an explanation is trouiblesome, we note that ‘the presence or
Lo _ 3
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absence of any one factor’ listed in subdivision 3 .olj.f section 50-¢ of the General Municipal
Law is not necessarily determinative’ ” [112 AD2d at 152-152].

To the contrary, heré, the Plairitiffs f}lled thei_r Amended Notice of Claim in
February 2017, despite not having received the_.lﬁqcai;{lical records. Further, it is undisputed
that the Defendants first provided the Plaintiffs wnh the relevant medical records on March
1, 2017, and the instant application was made ame‘r:é 9 days later on March 10, 2617.

The Defendants urge this Court tocorisider the case of Wally G. ex rel. Yoselin
T. v. New York City Health and Hosps. Corp., 12l0€ A.D.3d 1082 (ltrDept. 2014), as it was
decided after Baeneggas-Nobles "clﬂd subsequently%fﬁrmed by the Cqurt of Appeals of New
York [27 N.Y.3d 672 (2016)]. We find Wallyﬁl G. distinguishable. In that case, the
plaintiff’s attorney waited approximately 3 years-';and 10 months to make the mbtion for
leave to file a late notice of claim after its untirnel:y; ;ﬁling because “he needed to receive the
medical records from” defendant _hdspital. [Id. at 1082-1083]. Moreo.ver, the evidence
presented in that case was insufficient to 'suppqlir{t the finding that tl'-le infant plaintiff® s
condition upon delivery and subsequent iSsué; devéioped during his hospital admission were
caused by malpractice as opposed to the infant’s _e;iremely premature birth, which could not
be avoided. [Id. at 1084]. ‘ |

In light of the parties’ respéctive arg:glnents, the Court finds that the Plaintiffs

demonstrated lack of substantial prejudice to the{' Defendants from the delay, which the

Defendants failed to sufficiently rebut.

10
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With respect to the Defendants’ -ar;gﬁﬁlent that the first and second causes of
action should be dismissed based on the Plaintiffs}’ failure to appear for an examination
pursuant to General Municipal Law §50-h, the Defeijndants failed to proffer sufficient proof
in support. The Defendants failed to submit any.r{o-tices that were served on Plaintiffs to
appear for an examination, or letters in similar"ij‘egard. The record is devoid of any
evidence that any efforts were undertaken to ex_ami'j'ne the administrators of the decedent’s
estate. .

Upen consideration of all the facts ?Hid circumstances in this matter and the
applicable case law, this Court, in its sound discrgtion, shall permit the late filing of the
Plaintiffs’ Notice of Claim and Amended Notice of élaim.

Accordingly, it is hereby

ORDERED, that the Court, in its sc-)ui*_nd discrétion, GRANTS the Plaintiffs’
application and the Plaintiffs’ Notice of Claim da_tecll iOctober 21, 2016, and Amended Notice
of Claim, dated February 21, 2017, shall be deemed éerved nunc pro tunc; and it is further

ORDERED, that the Defendants’ ‘c:ross-motion seeking dismissal of the

Plaintiffs’ first and second causes of action, is DENIED; and it is further

ORDERED, that all parties are dili‘iected to appear for a Preliminary

Conference in the Preliminary Cbnference Part of this Court on October 19, 2017 at
9:30 a.m.

This constitutes the decision and order of this Court.

11
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All applications not specifically addres_ljsed herein are DENIED.
DATED:  Mineola, New York o
October 6, 2017 m 5} %\
an. Rz{ndy Sue Marber, J.S.C.

0CT 12 2017

" NASSAU COUNTY
'COUNTY CLERK'S OFFICE
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