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To commence the statutory time for appeals as of right

(CPLR 5513][a]), you are advised to serve a copy
of this order, with notice of entry, upon all partles .

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER .
X
MICHAEL BROADWOOD and JAMIE L. BUNYAN, |
- Pla1nt1ff - ©* DECISION AND ORDER
-agamst- N L o B - Sequence Nos. 1and?2

- Index No. 71043/2015
JUANF. BEDOYA and MELIDA MIRANDA

- Defendants

RUDERMAN, J.

The following papers were considered in connection with defendants” motion for- . |

* summary judgment and plaintiffs’ .cfoss_—motion' for' s’urnmary‘judgment:; :

Papers . - ' ' R .- Numbered

Notice of Motion, Afﬁrmatron in Support and Exhlblts A= H R .
Not1ce of Cross- Mot1on Afﬁrmatron in Opposmon and Exhrblts A J- ' 2

- The plamtlffs M1chael Broadwood1 and Jamle L. Bunyan commenced this act1on on

07/21/ 2017

December 28, 2015 to recover. damages for personal 1nJur1es pla1nt1ff allegedly sustained in a

motor vehicle acc1dent that occurred on August 26, 2014 at approxrmately 1 24 p.m., on [-287 in

Mahwah New Jersey Pla1nt1ff’ s blll of- partlculars alleges that plamtlff suffered the followmg :

three statutory categorles deﬁnmg serious 1nJury under New York Insurance Law § 5102(d): (1).

permanent consequent1al l1m1tat10n of use ofa body organ or member ” (2) “s1gn1ﬁcant lrm1tat1on ‘

of use of a body function or system and (3) “a medlcally determmed 1nJury or 1mpa1rment ofa
non- permanent nature” Wh1ch prevented plamtrff from performmg h1s usual’ and customary daily
activities for not less than 90 days of the first 180 days after the 1 1nJury The pla1nt1ff ] b111 of

particulars specifically alleges that pla1nt1ff sustained,- inter alza neck spraln/strarn cerv1cal

muscle tension brlaterally, stralghtenmg of cerv1cal lordos1s and CS C6 disc protrus1on

--(Defendants ‘Exhibit C, 14)

! Michael Broadwood is the only plamtlff w1th an alleged serious phy51ca1 1n_]ury, and thus all references to “plalntlff’ :

are to Broadwood.
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The defendants now move for an order, pursuant to CPLR 3212, granting summary
. judgment based on the absence of a “serious injury’; under' New York Insurance Law 5102(d). The
plaintiff submits written opposition and cross-moves fof sﬁmmary judgment. -
In support o_f their motion, defendants Submit plaintiff’s deposition testimony (Defendants’
Exhibit D) in which he testified that he first sought medical treatment for his injuries at White
Plains Hosoital Center Urgent Care on August 27, 2014, the day. after the accident. Plaintiff did
not seek additional treatment until two months later when he saw Kohstantino Sofos, M.D. for an
' initial examination and evaluation of his symptoms Plaintiff also testified that he returned to work
approximately one week after the accident and contmued to miss time from work twice a week for
a perlod of six months to attend treatment appointments w1th Sofos. '
Defendants also provide the results of plamtlff’s two MRI scans. The first MRI, taken at
~ White Plains Hospltal the day after the ac_c1dent,- showed normal C1-C2 artlculatlon and lordos1s,
unremarkable -preveﬁebral soft tiSsues, and preserved interyertebral disc spaces, with a final
impression of “no acute pathology.”(Exhibit E) The second MR, taken at White Plains Radiology
Associates on November 4, 2014, showed a “straighfening of the cervical curvature with small
central disc protrusmn at C5-6 slightly deformmg the sac.” (Exhlblt F.)

- Defendants further submit the examination, evaluation and treatment notes from plamtlff’ s
visits with Chiropractor Konstantino Sofos, D.C. (Ex__hlb;-t G) from October 22, 2014,4through April
10, 2015. The notes détail plaintiff’s subj ectivevcompla'ints of pain and state that he‘ suffered from
range of motion restr1ct1ons However the notes fall to provide the methods of examination used,
the specific degrees -of the motion restr1ct10ns and a comparison of Sofos’ ﬁndmgs to normal
ranges of motion for the subject body pans ' } .

Lastly, defendants offer the report of their medical expert, Dr. Llsa Nason, M. D who ‘ ‘

examined plamtlffﬁ on October 17, 2016. (Exhibit H). Dr. Nason’s examination of plalntlff’s

~ cervical spine revealed no spesms or tenderness, and her report noted that plaintiff’s sensory

b responses were intact, théere was no etrophy ofl the intrinsic muscles, compression tests were
negative, plaintiff had no radiating paih, and there \yas only a 5-degree decrease in the right and

left rotation of the cervical spine. Dr. Nasoh made similar findings with respect to’ plaintiff’ s
thoracic spine, and noted that_related range of motion tests were all normal.. Finaliy,. Dr. Nason *

_ stated that plaintiff’s cervical spine sprain, and -thoracic, right and left shoulder pain were all found
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to be resolved and there was no’ orthopedlc causally related d1sab111ty based on Dr. Nason’s :

physwal exammatlon and review of plarnt1ff’ s medical documentatlon

In opposition, -and support of the" cross -motion, pla1nt1ff argues that he is entltled to

summary judgment on the issue of neghgence because defendants have failed to proffer a non-

- negligent reason for the rear-end colhsron with p1a1nt1ffs vehlcle Addltlonally, pla1nt1ff submlts '

‘the sworn affidavit of Sofos (Pla1nt1ffs Exhlblt I), who oprned that, based on her. chlropractlc care

of plaintiff for a period -_of six months after the accident, and her review of .pl_alntlff s November

2014 MRI scan results, p'laintiff su‘stained serious injuries to his cervical and'tho'racic spine asa .

result of the subJect ‘motor veh1cle acc1dent Sofos dlagnosed a srgmﬁcant range of motlon
limitation in plaintiff’ S cervical splne as well as his thoracic sp1ne as compared to normal and

noted that pla1nt1ff was 11m1ted in the performance of his dally activities.

Pla1nt1ff also submits his November 2014 MRI report, showing the existence of a small

central disc protrus1on at C5- 6 slightly deformmg the ‘sac (Pla1nt1ff’ s EXhlblt D, and his own

deposition testimony, 1n wh1ch he testrﬁed that he was unable to run h1ke and play golf and squash,

had dlfﬁculty sleepmg ‘and had to modlﬁed his work-related travel respons1b1ht1es after the
_ accident. (Plamtlff’ S ExhlbltE pp 73 78) . '

| o Analysis
'A party movmg for summary Judgment pursuant to CPLR 3212 must make a prima fa01e

showmg of entrtlement to Judgment as a- matter of law tenderlng sufficient ev1dence to

demonstrate that there is no genume d1spute as to any material: fact (Alvarez V. Prospect Hospztal .

68 N. Y 2d 320 324 [1986] ) Once such a showing has been made the burden shifts to the party

opposmg the motion to produce ev1dent1ary proof in admissible form sufﬁc1ent to estabhsh the
o existence of material issues of fact Wthh require a trial of the action. (Alvarez 68 N.Y.2d at 324, '
citing Zuckerman v. City of New York supra 49 N.Y. 2d 557 562 [1980]. ) In assessmg the record
to determine whether there are mater1al issues of fact for trial, the court must view the facts in the
light most favorable to the non- movmg party (Jacobsen v.-New York City Health & Hosps Corp Y
22 N.Y. 3d 824 [2014] ) A |
' To preva11 ona motron for summary Judgment on the basis that plalntlff cannot recover for }

non-economic loss in connectlon with a motor vehlcle accident under New York’s No- Fault Law g

a defendant must establish prima facie-that the p1a1nt1ff did not sustain a serious mJury W1th1n the

_ meaning of New York Insurance Law § 5102(d). In support of its motion, a'defendant ‘may rely on
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the unsworn reports of pla1nt1ff’s phys101ans (McGovern V. Walls 201 A. D 2d 628 [2d Dept..

1994]) or on the sworn afﬁdavrts or affirmations of the defendant’s own, retalned physrclans

(Marsh v. Wolfson, 186 A.D.2d 115 [2d Dept. 1992].) |
If the defendant makes the requlsite showing, the burden shifts to the plalntiff to present

" evidence of: (1) contemporaneous treatment — qualitative or quantitative — to establish that

plaintiff’s injuries were causally related to the accident, and (2) recent examination to establish

permanency. There is no requirement that “contemporaneous” quantitative measures be made.

(Perlv. Meher, 18 N.Y.3d 208 [2011] [permissible to observe and recording a patient's symptoms

in qualitative terms shortly after. the accident, and later perform more specific, quantitative

measurements in preparation for litigation].) Moreover, while a herniated or bulging disc rnay

* constitute a serious injury {Vithin ‘the meaning of 'Insurance-Law §'.5102(d) “a plaintiff must

provide objective evidence of the extent or degree of the alleged physical limitations resultlng from
the disc injury and its duration.” (Bacon v. Bostany, 104 A. D.3d 625 627 [2d Dept. 2013] ) '

, Here, the report of defendants expert finding full range of motion and the absence of an’
orthopedic causally related disability, established a prima facie case of the absence of serious

injury. (Kearse v. New York City Tr. Auth., 16 A.D.3d 45,49 — 50 [2d Dept. 2005] [“A defendant

‘who submits admissible proof that the plaintiff has a full range of motion, and that she or he suffers

from no' disabilities causally related to the motor vehicle accident, has established a prima facie .
case that the plaintiff did not sustain a serious injury within the meaning of Insurance Law § 5102
(d), despite the existence of an MRI which shows herniated or bulging discs.”] [citations omitted).)

_'Plaintiff has failed to raise a triable issue 'of fact in opposition or’ demonstrate any
entitlement to relief on the erosslfmotion. Although plaintiff ‘submitted his MRI results showing

the existence of a bulging disc, and Sofos’ finding of range of motion limitations, plaintiff failed

to offer'objective evidence of the extent or degree of those alleged limitations. Indeed, Sofos did

not provide a comparison of the alleged physical limitations of movement with stated norms.
(Starkey v. Curry, 94 A.D.3d 866 [2d Dept 2012]; Tinyanoff v. Kuna, 98 A. D.3d 501 [2d Dept.
2012] [afﬁdav1t of plaintiff’s treating chiropractor failed to quant1fy, on the basis of objective

testing, the limitations which he found in plaintiff's cervical spine during a recent examination

- and failed to compare those limitations to what would be considered normal] Ambrosellz v. Team

Massapequa, Inc., 88 A.D.3d 927 [2d Dept 2011] [expert examined plamtiff’ s lumbar range of

motion and set forth range of motion findings with respect to that region of plaintiff's body, but
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- Dated: White Plains, New York

failed to compare those ﬁndlngs to what is normal]; Quintana v. Arena T ransp., Inc 89 A D.3d

1002 [2d Dept. 201 1] [“plamtlffs treatmg orthopedist . . . failed to set forth the actual ranges of - ,

motion achieved by pla1nt1ff and falled to compare these findings to the normal range of motion.

, Thus the orthopedlst s report was 1nsufﬁc1ent to raise a trlable issue of fact as to whether the

injuries to plalntlff’ s cerv1ca1 spme and rlght wrist constltuted a serious 11’1_] ury under the permanent
or s1gn1ﬁcant 11m1tatlon of use categor1es ”] ) -

As to the 90/ 1 80 category of serious 1nJury, in order to make a prlma fa01e case defendant
properly relies on pla1nt1ff s own deposrtlon testlmony in Wthh he admits that he returned to work
approximately one week after the accident. (Kabzr V. Vanderhost 105 AD. 3d 811 [2d Dept 2013]
[defendant estabhshed that the__ plalntlff ‘missed only six to eight days of work followmg the

. accident and, therefore; did not sustain a serious injury under the 90/1 80-day category of Insurance

Law § 5102 (d)].) Plaintiff’s 'testimony that he was unable to play‘golf and squaSh £0 mnning or

hiking, and that he had d1fﬁcu1t1es sleepmg, and travelling extenswely for work, does not estabhsh

that plaintiff was. unable to perform substantlally all of the mater1al acts that constltute hlS usual ’

and customary da11y act1v1t1es for at least 90 of the first 180 days followmg the occurrence the

- allegedi 1njury, (Frier v. Teague, 2_88 AD.2d 177, 179 [2d Dept. 200 1], citing charz_ v. _E_llzott, 57

N.Y.2d 230,236 [1 982] b[.“the words ‘substantially all” should be cons-trned to mean that the person

~ has been cnrtailed from performing his usual activities to a great ex_tent rather than some slight

~ curtailment”).)

Based upon the fore,go._ing-,' it is hereby,

ORDERED that defendants motlon for summary Judgment dlsmlssmg the complalnt is

llgranted and it is further

ORDERED that plaintiffs’ 'cross-motion'fOr summary judgment is denied.

Jly 2} ,2017
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