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To commence the 30-day statutory time period for appeals as of right under CPLR 5513 (a), you are advised to» serve
a copy of this order, with notice of entry, upon all parties.

"SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
: X :
- ROBERT SHKRELI,
Plaintiff,
~ Index No. 62318/15
-against- . Motion Sequence No. 001

. Decision and Order
CARLTON HOUSE AT LARCHMONT, CARTON ‘
HOUSE CONDOMINIUMS, RMR RESIDENTIAL
REALTY, LLC and TOWN OF MAMARONECK,

Defendants.

EVERETT, J.

The following papers were read on the motion: -

Notice of Motion/Affirmation in Supp/Memorandum of Law/Exhibit docs 44- 75
"Affirmation in Opp/Ettari Affidavit/Exhibit docs 82-148 '

Reply Affirmation/Exhibit doc 150

Dvefendant Town of Mamaroneck (Town) moves for an order, ‘pursuant'to CPLR 3212,
granting summary judgment dismissing the complaint and cross claims against it. Plaintiff
Robert Shkreli (Shkreli) submits oppvosition to the motion. Upon the foregoing papers, the
motion io granted. “

The following facts are iaken from the pleadings, motion papers, afﬁdavits, documentary
evidence and the record, and are undisputed unless otherwise indicated. '

Plaintiff commenced the instant action by ﬁhng a summons and complamt in the Office |
of the Westchester County Clerk on J uly 24, 2015 to recover damages for physical i mJuries he
allegedly sustained when, between approx1mately 10:30 a.m. and 11:00 a.m., on January 18,

2015, he was caused to SIip, trip and fall due to Enow and ice, and due to a defective portion of
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public sidéwalk located in the Tow_t1, and abutting premises on New Jefferson Street with a street
address of 35 North Chatsworth Avenue, Laréhmont, New York, knoWn aé Carlton House
Condominiums. The complaint st)unds in negligence and charges all defendants with owning,
and/or being the entitieé responsible for, ihétalling, repairing and maintaining the subject
sidewalk on New Jefferson Street in a safe condition.

Issue was jotned by service of defendants Carlton House at Larchmotlt Condominium
(Carlton House), s/h/a Carltc_)n House at Larchmont and Cartton House Condominiums; and
RMR, with affirmative defenses and a cross claim against the Town, on or about November 25,
2015, and by service of the Town’s answer with affirmative d_efenses and counter claims, on or
about Decetnber 1,2015. The parties engaged in a course of.discovery during which Shkreli was

' produced fot deposition, and questioned in gréater detail than he had been during his pre-action
General Municipal Law § 50-h hearing.

During his General Municipal Law § 50-h hearing and his court-ordered deposition.,
Shkreli explained that his accident occurred while he was walking on New Jefferson Street, from
Madison Avenue toward North Chats_worti Ayenue. He testified that hiS rtght foot suddenly
slipped, and that, when he tried to regain his balance, his right foot became caught ina raiéed
‘portion of pavement at that location, causmg him to fall and sustain injuries to his arm (Shkreh
50-h tr at 21, 221 Shkreli dep tr at 45, 47) In response to questions posed, Shkreli stated after he
fell, he observed black thin _icei_and snow, as well as raised and broken pavement, on the portion
of sidewalk where he slipped and tripped (id. 50-h tr at 67, 68; dep tr at 17; 51). Shkreli did not,
howevet, recall snow, ice or rain prec.ipitatiﬂon at that time (id.; id. dep tr at 14), nor did he recall

rioticing any salt on the sidewalk (id. dep tr at 60).
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After defendant; producéd multiplej witnesses for deposition, and the parties completed
their exchange of __discovery, on March 137 2017, pléintiff filed a note of issue and certificate of
readiness, after whjch the Town served the instant m'otion fo; sﬁmmary judgment.

It is Well settled that: |

“[t]o obtain summary judgment it is necessary that the movant establish his. cause
of action or defense sufficiently to warrant the court as a matter of law in directing
judgment in his favor (CPLR 3212, subd [b]), and he must do so by tender of
evidentiary proof in admissible form. . . . [O]ne opposing a motion for summary

~ judgment must produce evidentiary proof in admissible form sufficient to require
a trial of material questions of fact on which he rests his claim or must
demonstrate acceptable excuse for his failure to meet the requirement of tender in
admissible form; mere conclusions, expressions of hope or unsubstantlated
allegatlons or assertlons are insufficient”

(Zuckerman v City of New York, 49 NY2d 557, 562 [1980] [1nternal quotation marks and
citations omitted]).
‘The Town, which does not meaningfully dispute that Shkreli slipped and fell on the

subject sidewalk on the mo‘rning‘of January 18, 2015, asserts that it is entitled to summary :

judginent, because it has no ownership interest in the subject sidewalk, as the sidewalk belongs

to the Carlton House. The Town further asserts that, even'if it did own the sidewalk, it would '_be

entitled to Summary judgment, because: it did not receive the requisite prior written notice of
either a defect in the pévement,_ or the presénce of a dangerous snow and iée condition;.and/or the
alleged snow and ice condition resulfied from a w_e_ather event that was in progress af the time of
Shkreli’s accident; and/or maintaining _the sideWalk is the responsibility of the abuttinvg property
owner, Carlton House.

The Town supports its motion with, among other fhings, copies of: the pleadings;

meteorologic records; the affidavit of a forensic meteorologist; a photograph of the subject
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location; afﬁdavits prepared by the Town Clerk, the Town Superintendent of Highways, a former .
Town engineer; Shkreli’ s General Mumclpal Law § 50-h hearing transcript and deposmon
transcript; the depos1tion transcrints of a Town engineer, the Town Admmlstrator the Town
Code Enforcement Qfﬁcer, and a Town skilled laborer; the deposition transcripts of the Carlton
House superintendent, and the president of RMR; Town Law § 65;a; and Town Municipal Code -
§ 187-13. | | |

According to the Town, its lack of an ownership interest in the subject sidewalk is -
established through David Goessl (Goessl) who, until December 2016 had been the Town
eng1neer and through Louis Martirano (Martirano) the Town Superintendent of nghways
Goessl both testlﬁed and confirmed in his affidavit that his review of Town documents, including
the June 2000 land survey for that speciﬁc part of the Town (see notice of motion, exhibit Z),
reveals, among other things, that'the subject sidewalk abutting the Carlton House, and owned by
the Carlton House since 1985, lies solely within the boundaries of Carlton House property','and
not the Town. Goessl asserts further that the Town did not design,' construct or otherwise create |
or contribute to the subject sidewalk, and that neither it, nor any of its employees or agents, were
responsible for its existen_ce, maintenance or condition on January 18, 2015 (notice of motion,
exhibits Q, U). Martirano also confirms that subject sidewalk is not located on Town property,
and denies receiving any notiﬁcation about, nor did it perform, any work, maintenance, Or repairs
on the subject sidewalk, or anysnow andice removal on the subject sidewalk for a period of five

years prior to January 18, 2015 (notice of motion, exhibit P). .Martirano also avers that the Town

- 1s not the recipient of any special use benefits by virtue of the subject sidewalk, and that the -

Town’s snow removal efforts on New Jefferson Street do not involve removing or treating snow
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* and ice on the subject sidewalk. Martirano asserts that the Town’s street plowing isdone in a

mann§r to ensure that the sﬁow is placed by the dufb on the road, and not onto the sidewalk (z'd.)._

At the deposition of John Karras, -the Carlton Houée superin@endent, it was confirmed that
Carlton House employees handle SNOW now énd ice removal on the subject sidewalk (Karras tr ét
33, 35-37). ,

Undef New York law, “[l]iability for a dangerous condition on prope@ is generally
predicated upon ownership, 'occupancy, control or épecial use of the property. Where none of
these factors is pfesent a party cannot be held liable for injuries caused by the allegedly defective
cond1t1on” (Mzz‘chell \J ]colarz 108 AD3d 600, 601 [2d Dept 2013] [internal quotatlon marks and
citations om1t,ted]). Through its evidence, the Town has made a prlma facie showing that it has
no owhership iﬁtére‘st in .‘éhle. property, and tﬁat it is not responsible fqr the §ide\&élk condition that
allegedly caused Shkreli’s aclcident and injuries.. | |

In oppOsif,ion, Shkreli tries to raise a question of fact as to ownership by questioning tﬁe
admissibility of the Towrfs evidence, the clarity.of the survey’s configuration, and the lack of é
certified deed. Shkfeli a'lso submits the afﬁc}avit o_f Viﬁcent'Ettari, YP.E. (Ettari) (dff in opp,
exhibit A), who asserts that the absence of wire mesh and steel rebaf in the construction of the
sidewalk pavemenf permitted the pavement to become unlevel over time, and he cites regulatioﬁs
requiring wiré mesh and/or steel rebar in sidgwalk pa;/ement. Ettari also quést_ions whether the

pavement surface was adequately slip resistant. Based on this information, Shkreli asserts that

the Town, in approving_the plans for the sidewalk, which did not include the use of wire mesh

and steel rebar, was negligent by failing to ensure that it was properly constructed.

- In reply, the Town asserts that its documentary proof meets New York’s admissibility
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criteria (see Clark v New York City Tr. Auth., :l 74 AD2d 268, 272-273 [1* Dept 1992]; CPLR
45V1 8), and it s;lbmits th¢ affidavit of John McManus (McManus), an independent licensed
professional engineer, who, among other things, explains why the regulations éited by Ettari are
inapplicable.. Accqrding to McManus, the.manncr of constructioﬁ used at the time the sidewalk'
Wgs fabricated in 1988 —a four inch slab of concfete set on a six inch crushed stone base — was in
conformance with the applicable standards at that time for sidéwalké, such as this, which were
not used for egress. McManus states that the unleveling of the sidewalk pavement slab did not
occur as a resp-lt of an inherent weakness.in fhe slab, due to a lack of wire mesh, steel rebar or
otherwise. Rather, the unleveling occurred at an éxpaﬁsion joint in the s_idewalk and came about
due to the forces of nature aﬁd the environment over the c_ourse' of time.» McManus also states
that Ettari’s réference to slip resistant surface regulation is inapplicable, not only because New
Yofk did not adopt the speciﬁé regulation cited by Ettari, but because the concrete used to
fabricate the sidewélk is slip resistant by nature. |

A review of the evidence reveals that thé Town does not own t_he subject sidewalk, and
Shkreli’s attempt to place responsibility on the Town for the condition of particular portion of
pavement Aon January 18, 2015, is unavailing. “Ettari’s affidavit notwithstanding, Shkreli fails to
raise a question of fact on the questions of ownefship, occupancy, cbnttol or special use of the
subject side}wélk. |

Furthermoré, even if it did have an ownership intere‘st‘in the sidewalk, the undisputed
lack of prior written notice to the Town, either as to its portion of unlevei, raised pavement, or as
tothe alleged the énow and iée cqndition at the time of the accident, requires a sumrhary '

dismissal of the complaint as against it.
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Asa cohditipn precedent to a suit soﬁnding in tort liability, the Town requires prior -
.writtenlnotice ofa defect on its property, and there is no evidence that plaintiff has-met the
condition precedent with respect to the subject sidewalk.

.It 1s well settled that:

“in derogation of the common law, a locality may avoid liability for‘injuries
sustained as a result of defects or hazardous conditions on its sidéwalks if it has
not been notified in writing of the existence of the defect or hazard at a specific

- location. This rule comports with the reality- that municipal officials are not aware

of every dangerous condition on its streets and public walkways, yet imposes
responsibility for repair once the muniCipality has been served with written notice
of an obstruction or other defect or liability for the consequences of its
.nonfeasance as the case may be :

(Amabile v City of Buﬁ"alo, 93 NY2d 471, 474 [1999] [internal quotation marks and citations

_ omitted]).

The Town’s prior written notice legislation is set forth in Town Law § 65-a (2), which -

‘provides:

“[n]o civil action shall be maintained against any‘town or town superintendent. of
highways for damages or injuries to person or-. property sustained by reason of any
defect in its sidewalks or in consequence of the existence of snow or-ice upon any
of its sidewalks, unless such sidewalks have been constructed or are maintained

by the town or the superintendent of highways of the town pursuant to statute, nor

shall any action be maintained for damages or injuries to person or property

sustained by reason of such defect or in consequence of such existence of snow or
ice unless written notice thereof, specifying the particular place, was actually

~ given to the town clerk or to the town superintendent of highways, and there was a

failure or neglect to cause such defect to be remedied, such snow or ice to be-

removed, or to make the place otherwise reasonably safe within a reasonable time
_ after the receipt of such notice.”

To demonstrate that it did not have prior written notice, defenda,nts' submit the affidavit of
Christina Battalia (Battalia), who states that, as Town Clerk, she is aware that the Town

maintains a record of the written notices it receives regarding the existence of unsafe, defective,
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dangerous or obstructed conditions-upon ahy Town sidewalk, and that the record of anyv such

- notice is maintained for a period of six years (notice of motion, exhibit O). Battdlia avers that

\

she performed a search of the Tan’é written notice record for the six yearé prior to J amiary 18,
2015, and that she “found no written notice of ¢ither any defective sidewalk condition or snow
and ice condition” (id.).’ o
In response to the Town’s evidence that it did not have the required notice, Shkreli =
argues that the recoénized except__ioﬁ to the prior written notice requirement, that of affirmative
negligence, is made out by the Town’s ﬁegligent failure to ensure that the subject sidewalk waé
constructed with wire mesh and steél rebar. However, this exception, which, again, would only
be re]evant if the Town had an ownership interest in the subject sidewalk, is unsupborted by the

evidence. Given the lack of evidence that the Town took any action with respect to the subject

sidewalk, and its purported failure, back in or about 1988, to ensure that it be constructed with

~ wire mesh and steel rebar, is not only irrelevant, but too remote in time to meet the immediacy

criteria for this exception (see San Marco v Village/Town of Mount Kisco, 16 NY3d 111, 116

[2010]; Yarborough v City of New York, 10 NY3d 726, 728 [2008]).

Next, the Town asserts the storm in progress defense and references New York case law,

~ which states, in relevant part, that: “a municipality is not liable in negligence for injuries -

sustained by a.pedestrian who slii)s and falls on an icy sidewalk unless a reasonable time has
elapsed between the end of the stonﬂ giving rise to the icy condition and the océurrence pf th¢"
accident” (Valentine v City of New York, 86 AD2d 381, 383 [1® Dept 1982]; see also Mandel v
City ofNew York, 44 NY2d 1604, .1 005 [1978]). According to the Town, even if it were

responsible for the condition of subject sidewalk on January 18, 2015, it cannot be held liable for

8 of 11

10 PM TNDEX NO. 62318/ 2015
RECEI VED NYSCEF: 10/27/2017



D WESTCH , ,
NYSCEF DOC. NO. 151 _ _ RECEI VED NYSCEF:

| Shkreli’s accident and injuries, because it was precipitating rain and freezing rain, both before,
- and at the time of, his accident. To show that there was precipitation falling at the time of
Shkreli’s accident, the Town submits meteorologi‘c records and the affidavit of forensic
meteorologist Steven Roberts, C.C.M. (Roberts) (notice of motion, exhibits L, M, N). In his
affidavit, Roberts states that the releyant‘climato.logi'cal data for January 18, 2015, causes him to
* conclude that the light to moderate rain and freezing rain, which were falling in the subject
vicinity, began falling between 6:20 a.m. and 7:30 a.rh., and continued to fall during the time he
alleges he slipped and fell, that being between 9:3 0 a:m. and 11:00 a.m. Roberts then explains
that freezing rain creates a slippery condition, and thatvglaze ice was occurring and/or was
present on the subject sidewalk at the time of his alleged accident (id.). Shkreli does not offer
opposition to this aspect of the Town’s motion.
Next, the Town argues that, even if the sidewalk was Town-owned and/or located on
Town propenyv, it would be Carlton House’s responsibility, and not its own responsibility; to
maintain it in a safe condition and to keep it clear of snow and ice." For this proposition, the
Town relies on Town Code § 187-13, which states, in relevant paﬁ: ’
“[e]very owner . . . or other person having charge or control of any building . ..
abutting upon any street or public place where the sidewalk is flagged, concreted or
otherwise paved or laid shall, within 24 hours after the snow ceases to fall, remove
. the snow and ice from such sidewalk so as to provide a continuous passageway. In
case the snow and ice on the sidewalk shall be frozen so hard that it cannot be
removed without injury to the pavement, the owner, lessee, tenant, occupant or
other person hereby charged with the duty to remove the same shall, within the time
specified above, cause the sidewalk to be strewn with ashes, sand and/or some other
abrasive substance and, thereafter as the weather shall permit, shall thoroughly clean

said sidewalk.”

Shkreli does not dispute the applicability of Town Code § 187-13, given the sidewalk’s
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placement on New J effers_on Street a-longside Carlton House. What he continues to argue,
despite the Town’é prima facie ei/idence; is that there remain questions of fact as to whether the
Town is an owner of the subject sidg\;valk, whether an exception exists with respect to the prior
_vx;ritten n;;tice requirement, and whether the Town was negligent in approv'ingl plans for the |
construction of the sidewalk in the manner it wa;‘ fabricated. However, for the reasons set forth
ébove, the Town is entitled to summary judgme’nf based on its. lack of an ownérship interest in
| the subject sidewalk. Furthermore, even_i.f the Town did have an iﬁtérest, the lack of prior

written notice_:, the féct that the precipit.a'tion was-'(;ngo_ing when the accident occurred, and that
Town Municipal Code places responsibility on Cé_rl"ton House, as thev abutting property owner, to
maintain the sidewalk in a s‘;rucfurally so‘und,-as.we-ll' a:s, snow and ice free condition, mandates a
dismissal of the complaint as agairist the Téwn.

Accordingly, it is | |

~ ORDERED that defendanf Town of Mamaroneck’s motion for summary jﬁdgm’ent is

granted and the complaint is dismissed as against defendant Town of Mamaroneck with costs and
disbursements to said defendant as taxed by the Clerk upon the submission of an affirmed bill of
costs; and it is further |

ORDERED that the Clerk is directed to eﬂtgr judgment in favor of defendant Town of
Mamaﬁ)neck accordingly; an.d it is further

ORDERED that the remainder of the action Shall continue; and it is further

ORDERED that counsel for the reinéinihg p%lfties appear shall appear in the Settlement |
Conference Rart in room 1‘600, on Tuesaéy, No'vémbcr 28,at9: 15 a.fn., to s.chedule‘é d‘ate for

trial.
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This constitutes the decision and order of the Court.

Dated: White Plains, New York
’ October 27,2017
: . ENTER:

RN 8

HON. DAVID F. EVERETT, A.J.S.C.

Vandamme Law Firm, P.C.
46 Trinity Place. -
New York, New York 10006

Law Office of Margaret G. Klein & Associates |
200 Madison Avenue

New York, New York 10016

O’Corinor McGuiness Conte Doyle & Oleson, LLP

1 Barker Avenue
White Plains, NY 10601
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