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SHORT FORM ORDER
SUPREME COURT OF THE STATE OF NEW YORIC
COUNTY OF NASSAU -

Present: HON. RANDY SUE MARBER '

JUSTICE , ~ TRIAL/IAS PART 10

X

LAURA CRUZ and LUIS CRUZ,

Plaintiffs, ‘ Index No.: 608005/15

_ o L © Motion Sequenc;:...OZ
-against- _ ' ' Motion Date...09/05/17

[* 1

JAY NATHAN, M.D., ORTHOPEDIC _
ASSOCIATES OF GREAT NECK, LLP, and -

GLEN COVE HOSPITAL, ‘ C -
Defendants. =
' X

Papers Submitted: _

Notice of Motion.............. SO X

Affirmation in Opposition..................... X

Plaintiff Expert Affirmation.................. X

Memo of Law in Opposition.................. X .

Reply Affirmation.......................... X

Upon the foregoing papers, the moti?m by the Defendants, JAY NATHAN,
M.D. (“Dr. Nathan), ORTHOPEDIC ASSOCIATES OF GREAT NECK, LLP
(*Orthopedic Associates™), and GLEN COVE ﬁOSPITAL (the “Hospital™), seekiﬁg an
order pursuant to CPLR § 3212, granting them summary judgment dis'.missing the
complaint, is determined as hereinafter provided. e |

In this medical malpractice action, the Plaintiff, LAURA CRUZ, seeks to
recover-for personal injuries allegedly resulting from thé negligent care and post-operative

treatment rendered by the Defendants relating to an open reduction internal fixation

j R
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(“ORIF”) of a left trimalleolar fracture with placement of screws, wire and a plate
performed on January 24, 2014. 'The Pl:aintiff alleges that the D-efendan-ts impropérly

placed her in a splint following the ORIF surgery; failed.to timely remove the splint post-

operatively which led to swelling 6f the ‘lqwer left extre_:mity‘ultimately resulting in
compartment syndrome requiring fasciotoﬁlies' and coﬁsequential scarring; and failed to’
timely diagnose the compartment s§ﬁdrorﬁe, _buf for which the Plaintiff Wou_ld not have *
suffered permanent neurological injury. The pertinent facts are as foliows. ‘ o

On January 21, 2014, the Plaintiff,-a 37.—year-01d female, presented to the
Emergency Department of tﬁe Hospital with cmﬁplaints of severe pain fo her ieft ankle !
following a slip and fall accident on snow _whilch occurred whilerthe Plaintiff was shoveling

snow at her place of employment. X-rays performed at the Hospital revealed acute medial

malleolar and distal fibular fractures with possible posterior malleolar fracture and

subluxation of the ankle joint. An emergency medicine g;ttending physician, non-party Dr.
Dinesh Verma, placed the Plaintiff’s left ankle ina llo_ng posterior fiberglass splint, after
which repeat x-rays showed no imlprovement'in the Bone deformity. Dr. Verma discharged
the Plaintiff on the same day with instructions ‘;0 remain non-weight bearing, user crutc;hes
to ambulate, and follow up with an orthopedic surgeon, the Defendan_t; Dr. Jay Nathan,

within two (2) days for follow up care and further treatment.

On January 23, 2014, the Plaintiff presented to Dr. Nathan at Orthopedic
Associates. Upon evaluation and review of the x-rays taken at the Hospital, Dr. Nathan’s
impression was a trimalleolar displaced ankle fracture with tibial talor joint. subluxation

despite closed reduction. Dr. Nathan recommended the Plaintiff to undergo ORIF of the

2 .
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trimalleolar fracture. Dr. Nathan testiﬁed at his Examination Béfore Trial (“EBT”) that the
risks associated with the procedure, of Wl:liCh he normally advises patients, were death,
need for additional surgery, lack of ilnprovelnent; ne_r\}e or tendon injury, and inf.ection‘ He
further testified that compartment syndrome is a rare occurrence [See Nathan EBT
Transcript at pp. 36-38, annexed to Defend:ant.s’ Motion as Exhibit “G™]. The Plaintiff
ultimately agreed tb proceed with the surgery which was scheduled for the following day.
Qn January 24, 2014, the i’laintiff pfese'nted to the Hospital where she was
admitted for surgery. Prior to the -surgery,‘ the Pl.aintiff signed é consent form entitled
“Consent to Operative/InvasivefDiagnostirc Prbcedures, Anesthesia/Sedation Analgesia”, |
countersigned by Dr. Nathan [See Defendants” Exhibit “R”]. At 4:13 p.m., Dr. Nathan
brought the Plaintiff to the operating room, a;sisted by Physician Assistant (“PA™) Wojick.
The operative report reflects that, intraoperatively, the Plaintiff was found to havel a
comminuted fracture in three major pieces re;]uiring reduction and fixation Wlith SCTEWS,
wire and a plate. It is undisputed that the in'tr.aoperative films revealed that the fracture was
appropriately reduced, with proper positioﬁing of hardware with good élignmeq_t. After
the wounds were closed and dressed, PA Wojick applied an “AO” left leg splint. Following
the procedure, the Plaintiff was admitted to the PACU at 5:46 p-m. She was later
transferred to the Medical/ Surgical floor of the Hospital at 7:30 p.m.
The Plaintiff contends that upon admission for the surgery, discharge was
anticipated the same day. However, due to the Plaintiff’s complaints of pain following the
surgery, a physician Order was issued admitting her to the hospital, directing elevation of

her left foot above heart level, consults for physical therapy and occupational therapy, and
3.
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a pain management plan. Discharge was noted to be scheduled when the Plaintiff was
comfortable on oral narcotics and cleared by physical therapy.

On January 25, 2014 at 10:10 a.m., the Plaintiff was examined by PA Wojick
who noted “decreased sensation to touch at the top of [Plaintiff’s] left foot seconaary to
edema.” [See Excerpts of Hospital Chart, annexed to Plaintiffs’ Opposition as Exhibit “B”].
The Plaintiff testified that she complained of pain throughout the day and was unable to be
discharged from the hospital due to the inability to control pain with oral medications [See
Plaintiff’s EBT Transcript at pp. 69-74].

On January 26, 2014, the Plaintiff complained of worsened pain, and by the

evening, her pain increased to a level of 8 out of 10. [/d. at pp. 74-77]. She was examined

by PA Bell who noted that the Plaintiff’s pain (which was a 10 out of 10} decreased to 5

out of 10 with administration of Toradol. PA Bell did not perform a sensory exam of the
Plaintiff’s toes.

On January 27, 2014, the Plaintiff complained of pain that was more severe
than the day before, -and a pressure sensation. The pain was not relieved with pain
medications early that morning. At 8:00 a.m. on January 27, 2014, the Plaintiff was
examined by PA Szabo who noted complaints of pain along the anteriof and lateral aspects
of the left ankle. PA Szabo further noted a decrease in dorsiflexion of the Plaintiff’s left
toes. At 11:00 a.m. the same day, the head nurse asked PA Alpy to examine the Plaintiff
for worsening complaints of pain to her left ankle that was not subsiding with pain
medication. Upon physical exam, the Plaintiff was unable to move her left great toe,

representing loss of use of the Extensor Hallicus Longus tendon (“EHL”). PA Alpy also
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observed swelling above the top portion of the splint. PA Alpy testified at her EBT that
when she placed her fingers under the casting of the bottom portion of the splint, she found
that it did “not appear to be tight”; although there is no fecord of same in the Hospital chart.
At that time, PA Alpy decided to remove the splint and the cotton padding underneath in
an attempt to relieve the Plaintiff’s pain. PA Alpy’ s progress note reflects that she “notified
Dr. Steinvurzel & Dr. Erlanger of patient’s possibility to [rule out] compartment syndrome
to left leg”. She further noted that the pain medication was changed from Oxycodone to
Dilaudid with minimal relief. PA Alpy documented that Dr. Erlanger was to obtain the
Plaintiff’s pressures [See Alpy EBT Transcript at pp. 27-32, annexed to Defendants’
Motion as Exhibit “K”; see also Excerpts of Hospital Chart, énnexed to Plaintiffs’
Opposition as Exhibit “B™].

Dr. Erlanger was the on-call physician for Orthopedic Associates that day as
Dr. Nathan was not available post-operatively due to a scheduled vacation on January 25t
Upon receiving the call from PA Alpy, Dr. Erlanger presented to the Hospital to evaluate'
the Plaintiff.

Prior to Dr. Erlanger’s evaluation on January 27, 2014, the Plaintiff was not
seen by a physician post-operatively.

A progress note by Dr. Erlanger at 12:20 p.m. on January 27, 2014 reflects
that the Plaintiff developed increasing posterior pain culminating that morning. He noted
that EHL. was not present and had not been present since the surgery as per the PA.
Physical examination revealed decreased range of motion of the Plaintiff’s toes, decreased

sensation, and severe pain on passive stretch. Dr. Erlanger’s pressure measurements of the

5
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anterior and lateral compartment of the left leg revealed elevated pressures as follows:
anterior — distal third compartment at 70 mm Hg.; middle third compéftment at 19 mm Hg;
and lateral middle third compartment at 17 mm Hg. The normal pressure range 1n a muscle
compartment is between 10-12 mm Hg. Dr. Erlanger diagnosed the Plaintiff with
compartment syndrome and explained that surgical intervention was neéessary to reléase

the pressure of the compartments by undergoing fasciotomies.

On January 27, 2014 at 3:05 p.m., Dr. Erlanger brought the Plaintiff to the

operating room for intraoperative measurement of compartment pressures and
fasciotomies. Intraoperative compartment pressures measured 120 mm Hg in the posterior

compartment; 60 mm Hg in the lateral compartment; and 50 mm Hg in the anterior

compartment. The operative report notes that the posterior compartment pressure was

reduced from 120 mm 'Hg to 4 mm Hg following the f-ascioto'm}'f.

Post-operatively, the Plaintiff’s paih siégni-ﬁcantly improved to a level of 2
out of 10, but she still had limited range of motion of the left toes. The.Plaintiff underwent
PT and OT following the procedure and reméin;d nbn-weiéhtbearing. She also presented
for a plastic surgery consult with Dr. .Bruée Brewer, because the fasciotonly incisions
remained open and would require skin grafting té élose;_ The Plaintiff was discha'rgerd home
on January 31, 2014. |

On Februéry 14, 2.014, the Plain‘_[iff underwent a debrridement of medial and

lateral open fasciotomy wounds of the left lbwer leg with application of split-thickness skin

graft which was performed by Dr. Brewer at Winthrop Umversﬂy Hospital [See Wmthrop |

Hospital Chart, annexed to P1a1nt1ffs Opposmon as Exhibit “D™].
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On February 25, 2015, the Plain‘tif_f underwent surgical ren_loval of the
hardware at Syosset Hospit‘al. |

Subsequent orthopedic notes from Feblz‘uary 2016 reflect that the Plaintiff
walks with a limping gait, continued to exhibit_ limifted range of motion in hef left ankle,

and loss of sensation in the dorsal proximal foot and anterior lower leg.

The Plaintiff testified that she hgis- no feeling in her left lower extremity -

around the fasciotomy scars, her shin, and down to her fbot. She. further testified to
diminished sensation of her left ankle joint to her tées on the top of the foot. The I_’lail;ti_ff
continues to walk with a limp, is unable to da-n_ce.,_' \-Neér high ﬁeels, play sports wifh her
children, care for her grandchildren, or climb stairs 'Without assistance. She also complains
of resultant emotional sequelae from her fasciotorﬁy scars.

The Plaintiff alleges in her Ver.iﬁed Bill of Particulars that the Défendants
were negligent in their performance. of the ORIF ;)f her leﬁltfimalleolar fracture performed

by Dr. Nathan; post-operative monitoring wfiich resulted in the development of left lower

-extremity compartment syndrome; improper placement of the left lower extremity splint;

applying the splint with excessive tightness; fail\ing to timely diagnose coinpartment
syndrome; and failing to timely ﬁerform the fascioto.mies.‘ Upon completion of the
discovery and following the filing of the Note of issué, tﬁe Defendants now move for
summary judgment. |

“The essential elelﬁents of n:edical malpractice are (1) a deyiation or

departure from accepted medial practice, and (2) evidence that such departure was a

proximate cause of injury (quotatiens and citations omitted).” [Faicco v. Golub, 91 A.D.3d
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817, 818 (2d Dept. 2012)}. “Thus, [o]n a m-o-ti-on f.or sﬁmmary judgment dismissing the
complaint in a medical malpractice action, ;thé defendant dro.ctor has the initial burden of
establishing the absence of any departure frorﬁ good ahc_l accépted medical practice or that
the plaintiff was not injured thc;reby (quotafions Vand citations omitted.” [Id. at 817]. “In
order to sustain this burden, the defendant must address and rebut any specific allegations
of malpractice set forth in thé plair-ltiff’ s bill éf pat’ticﬁlars (citations omitfed).” [Wall v.
Flushing Hosp. Med. Ctr., 78 A.D.3d 1043, 1045 (2d Dept. 2010)].

Once a defendant ha_é ,demonsi;ra_ted his entitlement to summary judglnent,
“the burden shifts to the plaintiffto ‘subﬁlit evidentiary facts or materials to rebut the pi-‘z'ma
Jacie showing by the defendant . . . so as to demonstrate the existence of a triable issue of
fact.” 7 [Savage v. Quinn, 91 A.D.3d 748, 749 (2d Dept. 2012), quoting Alvarez v. Prospect
Hosp., supra at p. 324 and citing Stukas v. Streiter, 83 A.D.3d 18 (2d Dept. 2011)].

In support of their motion, the Défendants submit the expert affirmation of
Joel Buchalter, M.D. [See Buchalter Affirmation, undated, annexed to Defendants” Motion
as Exhibit “A”1], 'Dr. Buchalter opines, witﬁin a reaso—nable degree .of medical certainty,
that the Plaintiff’s allegations are completely without merit or basis in fact as the care and
treatment rendered to her by the Defendants in January 2014 was in accord with appropriate
standards of care and did not cause or coﬁtribute to the injuries alleged. In pertinent part,
Dr. Buchalter opines that “[a]pplication of a splint’ 1s necessary following open reduction
and internal fixation to promote priméry he_aling byrkeeping.; the ankle imm_ébilized. Unlike

casts, splints accommodate for swelling which is expected during the post-operative

! It is noted that Dr. Buchalter’s Affirmation was not contained within the working copy of the motion papers in
violation of Part 10 rules. The Court acquired the document by printing a copy from NYSECF.
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period.” [Id. ét 129]. As to the claim that the splint was excessively tight, Dr. Buchalter
opined that the Hospital chart is devoid of any complaints regarding the ankle splint; and
there is no deposition testimony in this regard. He further attested that application of a
splint following ORIF does not cause compartmc;,nt syndrome. If the splint was app.l'ied in
an excessively tight manner, Dr. Buchalter claimsfhat signs and symptoms would present
of left lower extremity ischemia including colqr changes, decreased pulses and prolonged
capillary refill, and over time, the lowe'r extremity could become gangrenoué unless blood
flow is restofed. He also noted PA Alpy’s' deposition testimchy that dufing her
examination on January 27, 20 14,_ she reca;-lled‘l-laving space to insert her fingers in the area
between the distal portion of the splint and_the P‘laintiff’s .foot_ which establishes that the
splint was not excessively tight. [/d. at § 34].

Dr. Buchalter concludes, w'it.hin a reasonable degree of medical certainty,
that “the cause of [the Plaintiff’s] compé_rtmenlt s}ndromé is attrib_utable to orthopedic
trauma from her comminuted, displaced trimalleolar fracture and is .not secondary tb'the
application of her splint.” [/d. at § 35]. - |

Dr. Buchalter agrees rthat the Plaintiff suffered from acute compartment
syndroine, which he describes as a limb-threat'ening condition that océurs when the tissue
pressure within a closed muscle compartmenlt exceeds the perfusion pressure. He explains
that it most commonly occurs rsubsequent to a traumatic event, such as a fracture, and is a
“known complication of orthopedic | tréuﬁa that frequently occuré in the absence of
neg.ligence”. He opines that “[t]here ié no prophyla;{is for compartment syndrome” and

that “the only treatment...is to relieve the pressure in the compartment by performing a

9 .
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fasciotomy...” [/d. at q32]. It is Dr, B-u.chalter_’s opinion that patients v;rith acute
compartment syndrome would present Wi—_th signs and éymptoms of pain, paresthesia
(numbness), paralysis, pulselessneés and pr'ol(;hgedICapillary refill; and that “subjective
complaints of pain in the absence of any of the above-referenced objective clinical findings
is not indicative of compartment syndrome.” [d. at § 33].

Dr. Buchalter finds that, in thisrmatter, the documented complaints of post-
operative pain on January 24, 2014 through January 26,'-2014 were not diagﬁostic for
compartment syndrome, and that the severe pain experiénced by the Plaintiff is expected
in the ordinary clinical course followiﬁg a severe, disp]ace&, comminuted trimalleolar
-fracture requirihg [ORIF] with hardware” [Id. at ﬂ-B 71

The Defeﬂdants’ expért furthér explains that there was no clinical indication
to remove the Plaintiff’s splint at any timé prior f.o January 27, 2014, attesting that the
decreased sensation found upon examination on January 25, 2014 “is an expected post-
operative finding in light of edgx__na.” While Dr. Buchalter acknowledges PA Szabo’s
examination revealed “some decrease” in dorsiﬂexibn, he opines that in response,
“discharge was appropriately held”.” He tlllen. characterizes the Plaintiff’s complaints of
pain at 11:00 a.m. as “an acute onset of worsening pain that did not respond to intravenous
narcotics along with loss of the majority of arctive left toe motion, representing loss of use
of EHL”, which, Dr. Buchalter admits, represerited compartment syndrome. He continues
that PA Alpy acted appropriately by taking down the Plaintiff’s cast at that tilné and
contacting the on-call physician, Dr. Eflanger, té obtain the compartment pressures “as

Physician’s Assistants are not trained to obtain compartment pressures.” [See Defendants’

10
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Exhibit “A” at § 41].

Dr. Buchalter further cont.:ludeS,VIWithin ia reasonable degree of medical
certainty, that there was no delay in diagnosing the Plaintiff’s compartment syndrome,
attesting that it represented an acute event “cuhﬁihating on the 1ﬁ0ming of J a;luary- 27,
2014...” He opines that, hlad there been a deléy in diagnosis, muscle necrosis Woﬁld have
been evident during the fasciotomy performed. by Dr. Erlanger at 3:05 p.m. onJ anuafy 27,
2014. In support of this opinion, Dr. Buchaltet reli(;s-_ upon the_operati_ve report which

purportedly reflected that “the tissue in all éompartments was found to be ‘healthy with

normal color, no purulent discharge and no evidence of necrosis.” [1d. at 136 (emphasis

I3

in original}]. Dr. Buchalter further opines that, “[t]he lack of necrotic tissue coupled with
the highly elevated posterior compartment p;eséure of 120 mm Hg suggests that Ms Cruz’s
compartment syndrome could not have beeﬁ long§tandipg as tissue becomes necfotic
within a period of hour‘s at a pressure of 120 mm Hg.” [See Defendants’ Exhibit “A”aty
43]. | R .

Based on the expert affirmation of Dr:. Buchalter, the Defendaﬁts have
established their entitlement to summary judgihent'dismissin'g the compla'in't _agaihst %hem
thereby shifting the burden to the Plaintiffs .to' establish t.he existence of a material issue of
facf. |

In opposition, the Plaintiffs éubmit an expert afﬁrmétion of arboar‘d certified
orthopedic surgeon?. Preliminarily, ’[hfé_ Courtr notes tﬁat the Plaintifts’ expeft does not

contend any departure from the standard of care up to,aﬁd including the ORIF performed

% The Plaintiffs’ counsel has not disclosed the identity of the expert pursuant to Marano v. Mercy Hospital, 241
A.D.2d 48 (2d Dept. 1998), and has submitted an unredacted copy for the Court’s in camera review.

11
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[* 12]

by the Defendant, Dr. Nathan, otﬁer than his alléged _failure_s pertaining to the claim for
lack of informed consent. According to the Plaintiffs’ expert, the claimed departures from
good and accepted medical pracﬁce arise _froxﬁ Dr. N%than’s placement of a splint on the
Plaintiff post-operatively and the remairllder of 'th-e Defendaﬂts’ post-operative care and
treatment of the Plaintjff as discussed in further detail below.

The Plaintiffs’ expert opines that fhére “was ﬁo medical indication to place a
hard splint which would only be needed to stabilize tﬁe joint when fhe joint was stabilized
internally with hardware.” [See Plaintiffs’ Expert Affirmation at pp. 9-10]. Itis opined that
the hard splint placed the Plaintiff at an increased risk for compartlﬁent syndrome due to
limited ability for the Ieg- to expand with the anticipated post-operative swelling,.vwhich
was more likely to occur due to the administration of Lovenox, an anti-coagulenti for DVT
prevention. Contrary to Dr. Buchalter’s opinion — that splints, unlike casts, accommodate
for swelling, and therefore the application of a splint postopérativeiy was appropriate — the
Plaintiffs’ expert opines that the splint “provided no benefit to her healing givéﬁ the
surgery”. [Id. at pp. 12-13]. |

The Plaintiffs” expert further opines that the-Defendants’ failure to remove
the cast prior to 11:00 ‘a.m. on January 27,: 2014 was also a deparfure from gooci and
acc'epted_ medical practice. In contrast to Dr. _Buchalte::r’s opinion, the Plaintiffs’ expert
found the Plaintiff’s complaints of pain dispropoﬁi?nate to the surgical procedure at issue
and required the Defendants to undertake steps to detenﬁine the cause of the pain. This is
especially so since discharge was originally intended to be the samelda’y as the surg-ery.
According to the Plaintiffs’ expert, good and acceptea medical practice required the inquiry

12-.
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to begin with removal of the splint to perform a complete ekamination of the leg, including
pulses, sensation and motor function. - -' | S S

The Plaintiffs’ expert-ﬁnds signiﬁe;mt the decreased sensation noted be'PA
Wojcik on January 25, decréased dorsiﬁexion of the ‘Loes noted 5}/ PA Siabo at 8:00 a.m.
on January 27, and the absence of EHL during the entire post-operative period as noted by
Dr. Erlanger as indicatix-/e thaf the-PIaintiff -was_suffgrin_g from a conaition that required
removal of the splint fér appropriate testing and diégnésis. VI;t is further opined th‘a‘t upon
removal of the splint, the Surgicél site could have been easilylprotected with a COl‘tOII-‘l webril
dressing which would not cause compression of the area. | ’

The Plair;tiffs’ expert agrees that the ankle fracture 'l.nade the Plaintiff
susceptible to compartment syndr_ome, bﬁt cﬁsagr;es with the Defendants’ éontention that
it was an unavoidable consequence.thereé)f. Timel.y removal of the sﬁlint, among. other
measures, could have prevented the deve_lopmént of compartment syndromd 7

As for the Defendants’ contention tha:c' the splint Was'.not excessivei_y tight,
the Plaintiffs’ expert opines that PA Alpy’s ability to insert her fingers in the distal portion
of the splint does not definitely establish that the splint was nrot excessively tight as lthe
splint “could have room oﬁ the posterior side bﬁt be tight on the anterior side, or vice
versa.” [/d. atp. 13]. Itis further noted that while PA Aipy testified to t.his‘ at her deposition,
no such occurrence is documented in thé Hospital chart. | o

The physician for the Plaintiffs further ﬁﬁds that PA’s Wojcil;, Bell and

Szabo failed to form a proper differential diagnosis and rule out compartment syndrome as

the Plaintiff’s symptoms which included pain, _dimini"shed sensation and impaired motor

13
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function, are all indicative of compartment syndrome. The PA’s are also claimed to have
departed from good and accepted medical practice by failing to inform a supervising
physician of the symptoms exhibited by the Plaintiff so that she could be further evaluated.

Upon review of Dr. Buchélter’s affirmation, the Plaintiffs’ expert points out
that the operative report does not reflect that the tissue found in all compartments were

| “healthy with normal color, no purulent discharge and no evidence of necrosis”, It is
further noted that the operative report is devoid of any description of the tissue.

As to the intraoperative compartment pressures, the Plaintiffs’ expert noted
that normal pressure rangers between zero and 10 mm Hg; blood flow becomes
compromised at pressures greater than 20 mm Hg; and muscle; and nerve fibers are subject
to ischemic necrosis at pressures greater than 30 mm Hg. As such, given the pressure of
50 mm Hg in the anterior compartment, 60 mm Hg in.the lateral compartment, and 120
mm Hg in the lateral compartment, found by Dr. Erlanger on January 27, 2014, “it would
have been impossible for [the Plaintiff] not LQ have sustained permanent injury to her left
lower extremity as a result of the compartment syndrome.” [/d. at p. 12].

As to the lack of informed consent claim, the Plaintiffs’ expert attests that
Dr.-Nathan failed to obtain Mrs. Cruz’s informed consent with regard to the placement of
the splint post-operatively in that he failed to provide any information concerning its risks,
benefits, and the alternatives of simply dressing the wound with cotton webril. It is further
opined that a reasonably prudent person in the Plaintiff’s position would have decided
against placing the splint post-operatively if given appropriate_ information as it provided

no benefit but instead, placed the patient at increased risk for developing compartment

14
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syndrome.

The Plaintiffs’ expert concludes, within a reasonable degree of medical
certainty, that the Defendants® departures from good and aécepted practice, as well as Dr.
Nathan’s failure to obtain the Plaintiff‘s informed consent, singularly and/or in
combination, were a proximate cause and a substantial contribuﬁing factor of the Plaintiff’s
injuries, including the development of compartment syndrome which required her to
undergo fasciotomies and skin graft, as well as consequential nerve damage resulting in

altered sensation and the inability to engage in activities which she was able to
preoperatively. It is further concluded that, “had a splint not been placed and/or had the
splint been removed in a timely fashion, she would not have developed a compartment
syndrome and would have been spared all the sequellae associated therewith.” Lastly, the
Plaintiffs’ expert concludes that Dr. Nathan’s failure to obtain informed consent
“significantly diminished this patient’s chances of a better outcome and/or the possibility
of a better recovery, depriving her of a n;ore favorable prognosis.” [/d. at pp. 13-14].

In light of the Plaintiffs’ expert’s afﬁrmatibn, the Court finds issues of fact
exist thereby precluding summary judgment in favor of the Defendants on thé Plaintiffs’
claim for medical malpractice. |

Summary judgmént is not appropriate in a medical malpractice action where
the parties adduce conflicting medical expert opinions [Feinberg v. Feit, 23 A.D.3d 517,
519 (2d Dept. 2005)]. Such conflicting expert opinions will raise credibility issues which

can only be resolved by a jury [See DiGeronimo v. Fuchs, 101 A.1D>.3d 933, 936 [2d Dept.

2012)].

15
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The Court finds unavailing the Defendants’ arguments in reply that_the |

“Plaintiff’s expert’s affirmation herein is rife with speculation and conclusory statements
without reference to the medical record.” Quite to the contrary, the Plaintiffs’ expert
unequivocally points out the specific departurés whiie _r_eferericing the relevant portions of
the Hospital chart. Indeed, the Defendants’ own ._éounéel concedes to the fact' that Dr.

Erlanger does not discuss the compartment tissue in the operative report as opined by Dr.

Buchalter. In their reply, the Defendants attempt to correct the error by contending that

the tissue is discussed in the discharge summary and the quote contained within Dr. .

Buchalter’s expert affirmation was a typographicéi error s'gafing “operative report” instead
of “discharge summary” [See Deféndants’ Reply Affirmation at § 20; fn. 1]. It bears
noting, however, that while Dr. Erlanger’s discharge sﬁhmary refefences the intraoperative
findings as including a discussion of th.e tissue (“the tissue was noted to be heal_thy with
color normal and no purulent discharge”), th-é bperativg repoﬁ itself makes ‘no such
reference. -

Similarly lacking 1n metit is‘the theory that ther;a Wwas no clinical indication
for earlier removal of thé cast and for the Pl-aiﬁtiﬁ‘s left lower extremity to be examined
by a physician prior to January 27, 2014 . threg déys folloWing fhe .surgery. :The
Defendant, Dr. Nathan, concedes that he was sched}lled.fof a Vacation starting on J anuary.
25" (the day following the ORIF surgery) and had no fur-ther contact with the Plaintiff post-
operatively. While Dr. Nathan testified that his partners from Ortho_peﬁic Associates were
aware of the Plaintiff’s surgery and .subsequént hospitalization, the record is devoid of any
evidence that any physician even attempted to follow-upl-with this patient until an emergent

16
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situation arose on January 27%. Indeed, the Defenda‘nfs’ oﬁvn expert concedes that PA’s
are not trained to obtain compartment pressures. xGiven the markedly elevated levels found
by Dr. Erlanger intraop.eratively, the Plaintiffs’ eﬁcpért _successfully raises an issue of fact
regarding whether there was a dela_y in diagnosing ch;;artment syndrome. It will be for
a jury to determine whether earlier te.sti_n-g‘;o-f the Plaintiff’s ieft lower extremity by a
physician, as opined by the Plaintiffs’ expeﬁ, would have resulted in a differeﬂt, less
injurious outcome for the Plaintiff.

Based on the conflicting expert afﬁrmat_ions proffered in this case, an issue
of fact also exists as to whether cmripartmg:nt syﬁdrome coul.d have beén- diagnosed earlier
or altogether prevented, thus avoiding permanent nerve damage to the Plaintiff’s lower
extremity. It is not within this Court’s puryiew ‘;0 déciﬁe, in the first instance, whether the
splint should have been applied,{ and in the second instance, whether earlier removal and
testing would have been tﬁe appropriate course ‘ofl treatment in light of the signs.and
symptoms exhibited by thé Plaintiff.

Here, the conflicting -t-est-imony of tﬁe pértie;s’ respective experts énd the
weight to be afforded are questions within ;he provﬁince of the jury. Thus_, the Plaintiffs
have established the existence of inaterigl issﬁes of fact as to whether the Defendants’ post-
operative care and treatment of the Plaintiff was in accordance with accepted mecﬁcal
standards as well as whether such care was a proximate céuse of her injuries.

A claim of lack of informe;d‘ consent requires proof of three .elementéz 1)

“failure of the person providing the professional treatment or diagnosis to disclose to the

patient such alternatives thercto and the reasonably foreseeable risks and benefits

En

Rd 17 .
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involved”; 2) “a reasonably prudent person in the pati_ent'-s position would not have
undergone the treatment [if she] had been fu_lly informe&”% and 3) the procedure was the
“proximate cause of the 1nJury or- condition for which recovery is sought.” Public Health
Law § 2805—d (1) & (3). “Thus, ‘[t]o estabhsh a cause of action [to recover damages] for
malpractice based on lack of informed consent, [a] plaintiff must prove (1) that the person
providing the professional treatment fai_led to disclose alternatives thereto and failed to
inform the patient of reasonably fbre_sécqble ri.sks associated with the treatment, and the
alternatives, that a reasonable'@ediéal pr_actitiéner wc;uld have disc]osed in the same_
circumstances, (2) that a reasbnably pfudent_ patient in the same position would r}o.fhave
undergone the treatmenf if he or she héd béen fu‘lly informed, and (3) that the lack of
informed consent is a proximate cause of the injur;/ (citations omitted)’ .” (Walker v. St.
Vincent Catholic Med. Centers, 114 A.D.3d “669, -670. [2d Dep.t. 2014], quoting Spano v.
Bertocci, 299 A.D.2d 335, 337-338 [2d Dept. 2002] [internal quotation marks omitted]).
When seeking dismissal of a claim sounding in lack of iﬁformed consent, a defendant must
establish that he or she “disclosed ‘fhe risks;, benefits and alternatives’ of plaintiff’s
surgeries that would have Been exploredﬂby a reasonable plastic surgeon under the same
circumstances, [and] that a similarly situated patient, ;fully-infonned, would have elected
... to undergo the procedure or treatment (citations omitted)’ ” [Conto v.‘Lynch, 122 A.D.3d

1136, 1138 (3d Dept. 2014), quoting szerav Albany Med. Ctr. Hosp., 119 A.D.3d 1135,

1138 (3d Dept. 2014)]. “[E]ven in cases where the defendant fails to submit sufficient

proof with respect to the other elements of an informed consent cause of action, the

defendant may nevertheless establish entitlement to summary judgment by\rdemonstrating
18 .
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that any lack of informed consent was not the proxnnate cause of the plamtlff‘ S 1njury
(citations omitted)” [Keeler v. Lzberatore Md., C'N Y Obstetrzcs & Gynecology, P C., 134
A.D.3d 1495, 1497 (4" Dept. 2015)]. “[A] generic eonsent form signed by t.hf: [patient] on
the date of the procedure, as well as an operative report yvhich sulnmerized the inforrnation
allegedly provided to the [patient],” standing alone, do not meet that burden. Rather, the
defendant must “offer her deposition testirmony, or that ef | any other person with
knowledge, establishing the Spec;lﬁc risks, beneﬁts and alternatives of which decedent
allegedly was informed (citations omltted)” [Rezvam v, Somnay, 65 A.D.3d 537 538 39
(2d Dept 2009)]. h

Preliminarily, the Court note;that tne Defendants’ enpert, Dr. Buehaltef, did
not opine as to whether Dr. Natnan diseloseci tne risks, benefits and afterna_tives_ of the -
Plaintiff’s post-operative care; including;applicati(‘)n,of the AO splint, that would haye been
explored by a reasonable orthopedic surgeon under the same ci.rcumstances, or whether a
similarly situated patient, fully informed, would have elected to such post-.operative
treatment. The consent form at ieSUe here neﬂects the Plaintiff consented to the
performance of the ORIF of the left ankle nrith application of the snlint and generally thet
the risks of the procedure were explained to “the_,Plainti_ff. Dr. Nathan -testiﬁed at his
deposition that the consent form, v_vhich provides “the risks and benefits were discussed in
great detail today™, is part of tne tempiate lqnguage in the Hospitel’s electronic medical |
reeerd program. However, Dr. Nathan had no recollection whether compartment syndrome
was one of the risks discussed with the Plaintiff. Rather, he testified that, “by general sum

and substance, when one has an acute fracture or risk of anesthesia, including death, no
9 f -

[* 19] . 19 of 20 7



NYSCEF DOC. NO. 101

[* 20]

improvement, additiopal surgery, necessary tendon or nerve injuries, infection,
compartment syndrome is a rare occurrence_’-’. [See Nethan EBT Transcript at pp. 36-37].

Via the executed consent fotm which referenced the procedure .and
application of the splint, the defendants estztblish_ed their prima facie entitlement to
judgment as a matter of law on the Plaintiff’s tack of infornled consent claim.

In opposition, however, the Plaintiffs’ expert’s opinions regarding Dr.

Nathan’s failure to fully inform the Plaintiff of the risks associated with the procedure and

post-operative application of a splint, particulerly compartment syndrome, as well as his

failure to discuss possible alternatives and that such failures proximately caused the
Plaintiff’s injuries, sufﬁciently rai.se a question of fact, Moreover, given Dr. Buchalter’s
opinion that compartment syndrome is ‘.‘a; known comptication of orthepedic trauma that
frequently occurs in the absence of negligence”—, it would apt)eer that a jury should resolve
the question of whether the Plaintiff should have been advised of such risk. 'The Court
further notes the inconsistency of Dr.NatHan’s testimony that compartment syndrome is a
“rare occurrence” with the opinion of ,the Defendants’ expert in this regard.

Accordingly, it is hereby |

ORDERED, that the motion by_:_the-Defendants, seeking an order pursuant
to CPLR § 3212, granting them summary judgment disrnissing the emnplaint, 1s DENIED.

Dated: Mineola, New York

October 25, 2017 | ) |
ENTERED /S

HON. RANDY SUE MARBER, J.S.C.
- 0CT 81207 S o
NASSAU COUNTY | "m RANDY SUE MARBER
COUNTY CLERK'S OFFioe ' ‘ /
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