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PR ' ENT: 
HO . CARL J. L , NDI mo. 

Ju :tice. 

At an IA Term1 Part 81 of r.h Supreme 
curt f the t~te f New York held in and 

for the County of Kings a.t the Courthouse at 
360 Adams tTeet, Brooklyn~ New Yor on 
the 291h da ,of Augu 2017. 

- - . -- ---- - -- -- -------- ------- ----X 
HENRYPA Ll l'ndcx .: 503990/2014 

Plaintljf, 

DEC1··10 DiORD R 
- against R 

Motion equence 
HO AIN "R, BA LAD , H AU 0 
REP IR I C. and I ABEL R. R.lCH 

Defendants. 

- - • - - - -X. 
Reeita.tion •. _ requirool b · CP R §?219(a), or the pape - oo sid red in 1the r ·e of tihis 

motion: 

o h:e of fon!Cr s Moti n and 

Affidavits ( ffiiflillati:ons · nnex.ed ..... ...... ........ ............ ..... ... ..... .. . 11 /2. 3/4..,_ 

Opp sing Affidav it (Affinmufons),. ... .... .. , .. ......... ...... , ____ ,., ... ,.... ...,5 ~--

Repl ffid its (Affim1ation )_ .. ........ ,--- ·· ..... ... -............ ..... ....... . ....6 • ...._. __ 

?. 

Upon the oregoing papers, and a er oral argum nt~ th_ Court mds as olJow : 

Thi la, u it ari out of motor ehi cl aocidcn . whi b occurred on eptember 3 2013. 

Th Plain iff Henry Paul'n (hereinafter the Pl intifft) allege in bis , omplwnt that on that day 

he suffered person 1 injuries while operating hi · motor vehic ;fter his motor vehicl \.Vas ·n a 

coni ion Oli near the inlcrsecti n of 3"' venu and 60"' treec (Brooklyn .V.) with am l.or 

· hlcle operated b De~ ndant Hossain Abul ark.er v. 1icl1 · owned b De Ci ndant Bangl h 

Aul Rep.airs~ lnc. (hereinafter th "Sarker Defendants" . By rd.er dated Ap1·H 22~ 20 I 5, tlr 

Pta·ntiff's motion to Am nd the ompl int ,vas granted whereby Isab _IR. Rkhman was: a ded 

as an additional D f4 ndanl (hereinafter ·D fendant .Ri hman ' ,. In hi iiU o Part.iculars th 

Plaintiff alleges that he su rain d injuric to his right houlder that resulted in surg ry , his left 

shoulder, l ft kn and c rvica l and lumbar spine. 

Q 
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Th . ar.1~ -r D , n ants now move (Mofi n equence #4) for an mder pur u nt PLR 

§3212 grantin, ummary judgment, and dismissing the complaint as against them. Th a.rker 

injury" th.re h ld quirement of Insurmce Law -102 d ,. SpecificaJiy, the arkcr D , ndants 

primafa i urd n that non_ ofth Plaintiff injurL 

Th Pl intiffoppo~e quence #4 -S) and argu th L they 

shouJd be , en~ed a,s the movants have not met h ir primafacie burden. T e Pla'ntiff lso argues 

f his trea'ting physicians Dr, 0 v B .rkowitz, Dr. Steven Winter and r. Robert 

Diamond rai material issue· of fact relating to th . Pl ,·~ntiff s injuries that .should I ad this ourt 

to d ny the m tio,n made by the mo.v ~ng D fendant . 

Ith · I ng be _n es ablished that "( ]umm ju lgment ·s a drastic remed 'th t d ri e , a 

rtigant of hi or lt rd . in court, and it hould nJ. be _ mployed when there t n d ubt. as n 

the a · senc ft i b 1e is II of material fa t Kofi, . Kirchoff. 4 AD d 49 · 12114 D pt, 

2005]> cmn - Andr v. Pomeroy, 35 N.Y,2d "'· l 3 4 362 . .. S.2d 131,320 . . . 2d 853 1[1974] . 

The proponent for the . ummary j udgrnent mu. , m , a prima f ac ie showing o ent' 1 ment to 

judgment a I atter of Jaw, tendering suiilcicnt ,1id _ n e to demonstrate absen e of any material 

e 1vppard Mobley v. King 10 D d 70 14 1 2ad Dept, 2004] ciltn lvarez v. 

Pro::pecl llo. :pita/. 68 .Y.2d"20 3 4 . 08 . Y .. 2d 92 01 .E.2d 57 [1986]· Win gr. d 

t'\ , York · ni . ,\Ji d. ·,,.. 64 .Y.2d :85 

n e a m ing party has made a prima ,a .ie ho ing ofits entitle ent to ummary 

j udgment, utl bur_ en sh'fts to the opposing p rty produce •evidentiary proof in admi ible 

f nd nt Richman cross-moves (m ti n equence #5) for the same reli nd for the 
sake o j udic·i I c • nomy adopts and incorp rat th ubmission made by the .arker D fendan , . 
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form suffic"en o establish the istcnce o mater"al is ues of fact which require a t ia.l o the 

acti n''Garnham & Han Real Estate Broker v Oppenheimer 148 AD2d 493 [2n D pt 89]. 

Failure t mak aprima facie showing req 1i:-es d nial ofth mod n, re:gardless ofthe sufficien y 

of the opposiu pap rs. S'. Demshick v. mty. Ho u.s. Mgmt. or[). 34 .D.3d 518,520 , 24 

N.Y.S.2 ! 166, l68 [2nd D pt, 2006]; .ee 1Vt. -nzef . Plotnick, 202 - .D.2d 558 58.- ·9, 10 

N. .S.2d 50 [2nd D pt 19 4]. 

The · •rker De ndants ont. nd that the _ ffim d reports of Dr. ichael J. ' arci n e and 

Dr. Ed • rd A. Tori llo, 1pport their conmention tbat plaintiff did not uffer a ierious injury as 

d -fined und r Insurance La · -• 02 d). When making a. m lion f ,r summary judgment n the 

ground of hre.shold ad endant h th.e inttial bu1iden of d mon · trating tha; the laintiff did not 

susrain a •seri us injury!! as th t term is d · med b l:n uranoc La: · § 5102. 

Dr. d\av:ar Tori lo an orthopaedic surg on conduct,ed an ind pend nt medical 

amination of the Plaintiff on ec mber 21, 2016; more than three years after th alle _ ed 

inc· dent that ccurr, d on ept mber ~ 20 IJ. ]rt his report which was duly ffinn d th~ t sam. 

day Dr. lori Hod tailed his findings bas d up n hi . review of, amon other th"ngs; P] "ntifr 

medical and hospita] rec rds. Dr. T rieU reports that he c ndu ed a physi I examination of 

tne P]a' tiff' cervical spine, ighl and fe , houlders, righ.t. and I ft elb - right nd left wri ls 

and h dsi lumbo · a.era] ·pine and Plaind s r· ht and lefl. knee . D. oriel! rep rts that there 

as ful] resolution in all areas. Dr. Tori Ho indicate that. h used a oniom ter t , measure rang 

or moion. Dr. T rielJo pro id . d truJs • f ,vb the t'l u.nd Plaintifrs r nge of motion l be tr m 

hi am and doe indicate a normal rang _ of motion. Dr. ori _ H find - that P1aintifT' s range of 

motion maJ area is n rmaJ and Plaintif1 has ~ ul1 range of motion." s for his impre ' ion, Dr. 

Toriello op'n · th_ it the Plaintiff "did not sustai - ,an . injury to his right shoulder n Septemb r 3, 

2013 tl at uld have requir -d sur ical interv nlion. 1 
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1ne arker D -fendanCs al o snhmi tbe medical report ofMichaei J. careient 

nuerologist who conducted an i depend nt med'ca] examination of Plaintiff on December 23~ 

20!6 more han thre y ars aft rthe an ged inctdent that o urred n ~ epternber 3. 201 . l.n hi 

re • , rt, dw fflrmed on Dec.em . r 28, 2m 6, Dr. arcient derailed his fmdings based upon h · 

rev iew of P aintifrs m dical and hosp it 1 n.~or-ds.. Dr. Carcicnte rep rts that he, inter a/ia, 

conducted an urological examination of the Plaint ff's m ntal status and cranial nerv and 

conducted a motor e am. a sensory exam and a c rebellar . xam. Dr. Carciente opine that the 

Pl intiffh , , normal neurologi I exam·nation and that 11 re was .. . no objective e idenoe of an 

ong · ng n u logical injury. di · a.bi lity or erm.an ncy. ~• 

Turning to th merits the mof . n for summary judgmem. the Court is ofthc opinion 

that based up n the forego1ng ubmissi ns the D fondants have met their iniLial bm:d n ofpn f. 

This is primari]y bee use Dr. Toriello's report prov'ded a .nge of otion wtd did ·c mpare 

th finding: to 01e normal range of motion ... " onceri . Bowe. I A.D .3 d 46,2 4 798 

N. . ,2d 441 442 [2nd Dept, 2005]. As lhe Defendants have met th fr initia] primajacie burd n, 

th PJ ainti ff mu t pro . e that th • are tri bl issu . of fa l to h lhe:r th P laintifT uffered 

serious injuries as d fined by lnsuran aw §5 l 02 in order to prev nt the di missal f the 

ucti n. See .Jackson v United Parcel Srv. 204 _ 02d 605 [2Dd Dept 199'4]; Bryan v Brancalo, 

21 AD2d. 77 [2nd D pt 199 ]. In thi regard t e P aintiff mus u ~mit quantitat:1 objectiv 

findings, as we 1 as pinions r la:tive to the significance of the Plaintiff's injuries as d fined by 

tat\Jte. ee ham. ood en . Kibong 41 .D.3d 77 57 g_.g, .Y . .2d 76 766 [2nd Dept, 

2007]; Gro:1 man v Wright, 26 AD2d 79 [211<1 D_pt 2000] , 

In ord _no prov that th PfaintilTsuffered a permanent con quenli I limitation ofus o 

ab . dy organ or memb and/ r a signi 1eant limimt'on o· use of dy fun ion or ystem; 'Ll e 

Pl · intiff ha the bu.rd n to sh w more than '"a mild, minor or slight Umitation of us . .' The 

Pl tintiff mu t pro id _ obje.cti mcdi al ide.nce in addi mu to m dicali opinions of the ,ext nt. or 
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degr · ofthe limitation alleg ,nd its duration. ee· Oberly v Bang · mbulance. In . 96 2d 

295 [200ll andia . Ononia ab Corp" 6 AD. d 64 ,642. 77S .Y .. 2d 546. 547 [2°d D pt1 

2004]; Burnell v iWiller 255 AD2d 541 '2nd Dept 1998]; Beckett v onte, 176 0 2d 774 [2nd 

Dept 1991]. 

The i . ue of whether a rious injury w u tain d tnvolv s a com arative 

determmafon ofth d gree or qua 1itati nature fan injury ba.s d upon he lhenvi norm 

function pu se and u ·. of th body part. See Toure v A is Rent .. a-Car :,V •• lnc. 9 NY2d 45 

353 [2002 ; Paul v. All tar Rentals, Inc., 22 A.D. d 476 476, 802 .Y.S .2d l85, 186 [2nd D pt, 

2005]. In rh . lte:mati · c the Plamti:ff m U1St esta.bii · !h tha h us ained a m dicaU ~d t rmin d 

i:nju or impairment which pr vented him from conducfng substantially an -of the material ts 

, 1Mch constituted hi usual and ustomruy dail acti vif e , or 90 out of th 180 da immedi ly 

following th accid nt. ee Licari v Ell.iott 57 2d 230 [ 1982]. 

Dr. D v J . Berkowitz, an orthop die surg on, provided a Physician Affirm fon dat. d 

_a 18 2017. In hi Affirmation. h slates that the P~aintiff had b n und r his care ·inoe 

ovember 1 ·1 201 3, approxim · tely tw months after the · leged incident. Dr. Berk VYi tz staL. s 

th , he· co:nd ted am _ di cal e .aminati - of P1 aintHTthat d y and indicat . th l he u edl a 

goni met,er to j1udge range of m tion. . part of this exwnination Dr. Berk witz r orted an 

e a:mination f the right should rthat v afo(h uced range o m tion of fornrard flexion ( 110 

d glleeS rath than 80) abdu (10 d grees nub.er than 180) with vei; pain and imitati n. 

Dr. erkow'tz also fuund reduced rang . of motion in th left shoulder forward fk i.on (150 

degrees rath r than l 0), abdu ts (13r0 degrees rath than 180) "th som . rotational prun .. Based 

upon thi initial examination, r. Bet , witz stat ' in his report tha he diagnosed Mr. Pau1ino 

v.ith bilater. ,] should derang ment. 

Aft · ongoin treahn n, with n.o "ignificant hen -tit Dr. B rkowit ' . - orts Lha he 

r commend d the Plaintiff for arthros pie sur ery which he him -1r conducted on the Plaintiff 
5 
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·. 

n 0¥ mber 27 2013. Dr. Berk witz again ,examined h P aintifrs right hould r on April 19. 

2017 and states in: his repo: t that the Plaintiff's injuries have a1tered h · s abi i ty to function and 

that th Plaintiff continue to ha limited range of motion as a result of the ubj eel incid nt. 

While th affim1 tion of Dr. Tori Uo was uffici nt to me t the D fend.ants' primafacie 

burden, laintif s evidence rai e triable issues f • act with rega d to his cl.aim th t he sustained 

seriou · njmy d fin d by In. urance l.8', 5102.{d). The affirm d report of Dr. Berko itz 

taites th deg to which Plain iff's movement was restricted in his left and righ shoulders and 

quantified thos Hmttati ns usin a goni meter, an objec ,~ve rest instmm nt. Dr. erkowiw. also 

tated hi findings in comparison to th normal range o motion. What is more. Dr. Berkiowitz~ s 

view as articulated above sup orts th I lain.tiffs cont I tion, at east to degr requir-ed to 

aise a triable i ue of fact. 

The mo ants' 11 Hance on Green v. Domino' Pizza, LLC. 140 A.D.3d 546 33 .Y.-.Jd 

260 [l 1t Dept, 2016] is mislaid, he Plaintiff' m dical videnc , unlike that m th . Green case, 

does p ovide ari opinion as to usation and permanent and/or Jgnificant limitati ns ofw . 

Moreo _ r the Piamtiff. during his EBT testimony e p la.ined that 1 e felt . tter som 8-9 months 

tler sur ery and as such sought no furth r treatment (se Defendant Sar · - r Moti , Exhibit "D/ 

Page 50•52). or.vi th tanding this hi pert Dr. Berkowitz found limit d Ran e ,of ori n as 

late as pril o 20l7. 

~ An e p rt's qualitative assessm m of a plaintiff condit,i n also may suffice, provided 

thaHhe -valuation h an obj cti e asl and compares th plaint'trs limitation to the n nnal 

fuillcti n purpo e and u e ,of th afFected od.y an m mber., function or system.' Toure v Avi ' 

Rent A ar Sy tems In . t 9,g N .Y.2d 345, 774, _ . E.2d 1197 [2002 ; see Dufel v.. reen, 84 

.Y.2d at 798. 622 .Y .. 2d 00 ,647 .E.2d ms [1995]. 
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.,, 

: ased on the for. g ing; it ·sh reby O D RED a. follow : 

h motion (motion equenc _ #4) by th• arker ' r ndant · i$i denied. 

The motion ( motion equence #. ) by D -rend.ant Richman i al o deni d. 

Thi constitutes the· · cision and Ord r of the Court. 

Date: Au ust 29, 2017 

E TER: 

7 

Carl J. Landi ino 

J.s.c. 
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