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At an IAS Part 65 of the Supreme Court of the State 
of N w Yor , County of Kings at a Courthouse 
oc ted: at 360 Ada,ms Street, iBrookl!yn, New York on 

th Z7 day of September, 2017. 

PRESENT: HON. LOREN BAILV~SCHIFFMAN 
JUSTICE 

GABRIEL FELIZ, Index No .. : 505238/2013 
Plaintiff, 

- against -

i 

CITNAL TA CONSTRUCTION CORP and STV CONSTRUCTION, I 

! 
Motion Seq. # 7, 8 & 9 

INC, ! 
Defendants. i 

l llltlUIIIIUIIIUIUIHIHllililUH ,o ilH'!!PH!i!fll!iih1iihliiltlli!lliii!lilllUIUHlfllllllllllltl l lllllllflllll-tllllltlflllllUHllll1, 

CITNAHA CONiSlRUCTliON CORP, 
Third-Party Pia ntiff~ 

! 
L 

t 
I 

- against - DEC SION & ORDER 
t 
E 

STV CONSTRUCTION, INC, STV ARCHITECT ,, PC . nd UC ! 
DISMANTLING CORP Thi1rd-Party IDefen dants. ~ 

- ~s-,r ..... . ...,..... ....... m .. .. ■■-■■■■■a.c■ 1 , • .,...., ..... ..._ ............... - • • • ~ ... . ;o..,.. ■ a....ao; ■,, .. • !itll lit ■ I.Citl• ■ ■ «■■■■■■ilttl ■■---■■-■■•--■---■■'"' 

As required by CPLR 22 9(a), he rono: - 1 pa ers e co sld -red ·n h rev·ew o th·s motion: 

No ·c1! of Motion by atna ta (MSJI' 7; Doc# U t; Afflrmatio port of SJ Mo ion 
Eich ibi s (Doc · 89-130); Affirrna ion i Support 0-190); Affirma lion 
·nop,posmon&Exhib.ts(Doc 191498)Afflrm toS.lV's _ otiona d 
Reply in Fartllet"Support of Cma'lta' · ·t6-217); Affirmation 
in Oppos·lion o Plain s Cross-M' . pport ,of Citnalta, s SJ 
Motion & Exhibihi (Do 19-2.22); por of Cl nalta's SJ 
Motion&E11hibits(Do .2S-229); R· up or o Ci nalH,'sSJ 
Motion ,& Ex!h ibits (Doc# 2.31-2331 ; and allron in 'R!,PIV .&, Exhibits (Doc# 2316-231) 

Nol:ilce of Motio:n by S1V Constriuctiion hie. (MS# 8 ; Ooc# 133): A.fflirmat,1,on In Suppor · 
of S.W Construction Inc.•~ SJ Motion & xhlbi s (Doe# 134- 58); Affirmation in 
1Opposition & Exhibits (Doell 1'99-207); Afflrmation 11'1 ,opposition to SlY's Motion and 
Reply in Furth.er support of C:itn~lta' S Motion & Ex;hibl s ,(Dec# 208 • 209'}; and 
Affirmatio n in O ppo sitio n .ind in Rep ly ( Doc ' 224) 

Not ice of Cro>s-Motion by Feli.z tMSff 9i Do,c;# · S9)i Affirmation in Support cf Cros'5-
MoUon and in Opposition to SJ Motions & Exhibits (Doc# 160·176); Af nnatlon l!'l 
Oppo!>ition to Plaint iffs Cross-Motion and R,e,p ly In , urth •r Support ,of Cltnaltill 's SJ 
Motion & l:xhlbits (Doell 211·215); and Affirm ,tlon In Rep ly by p1 -intiff!Doclt 2 5) 

1-9 

10•1.4 o 
4.--, 
.-1 -, 
p,.:;i 

1S-18 :J 

N 
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Upon the forego1ng papers Oefendant nd Third~Party Plaintiff, CITNAL A CONSTRUCTION 1 

CORP (Cinalta) mov,es t his Court for a,n Order granting ummary judgment in thei r favor; 1) 
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dismissing Plain iff's claims; 2) Bil' n ing . II da1ims against Third-IP arty 'Defendant, UC o:ISMANTL !N·G 

CORP (IUCt; and 3) .all cro s--claims .aga1inst a,nd Oef,endan / 'rd Par y D fend ant STV 

00NISTRUCTION, INC STV). Oe·fendaint/Th rd-P y ID e1ndant, 'STV Cons r ction also moves for 

summa.ry judgm nt; 1) dismissing Pl n iff's S, co1nd Am · nded Complaint and all thi d-pan:y claims 

and cr,oss ola'ms asserted aeainst it; or, in he al ,erna v ; 2) granting STV ConstrucUon's motion 

for summary judgment on its I.aims for contribu ·on, common law indemnity and con , actua, 

indemnity ,against Cinalta and UC and fo breach of ,oontra and failure to procui,e insuf"ance 

against UC. Plaintiiff ,cross-moves fo1r summary judgment aga,inst C"nal a and STVConstruct"on o 

liabi i y puir.suian · to I aibor Law §240(1) aind .241(6). 

BACKGROUND 

STV as h'red as the ConstnJction Manager for a, p oject at the South B ach P.sych a ric 

Center located on Staten llsland necesslt ted by the extensive da,mage caused by Supers orm 

Sandy. STV hired Cina1I a as the General Contr or who sub con racted the demoUUon services for 

hep· ojec to UC. Pfaintiff, Gabriel Feliz, was an employee o UC and was as.s·gned ·· o demolish 

interior concrete .a11s by hand usine as dgehammer. There was a sprinkler pipe ov r1head in the 

area where Pl 1intiff was work ng. Pan of , he pipe was bol ed no the· ceil ng and p-rt was 

supported later.ally by a st uctur I Klndor i ar ,ached to, a,n exter o w Hon one ide and on the 

othe s,d the interiorwall thartwas beingdemollslhed. Acco1rdi1ngto ILockand.llosiah roee"), UC's 

foreman, o July 25, 2013 he no, ,iced tha the K ndorf strap ·that was a·tached to, the p,art:ially 

1 A Kincl01f j,s lotted strut used o 1'he construe lo lndu5try, u 1.1 lly form d from m tal sheet folded 
over nto n op n ch mne s ape. t Is p r or ted 10 f clllt t , int r olio~ fas eniog the s rut o, th 111nde lying 
b ild ng structures. 
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demoilished inte.r"or wall was moose. Dee further testifi.ed that he immediately stopped the 

demolition work in the area a:nd reported tne condition to Victor Vitale, ("Vitahi/1), t.he project 

superintendent and site safety manager fo r Ci1nalta .. On July 26, 2013 1 a sect lion of the sprinkle r 

pipe that was thi1rty-five (35) f,eet in length, four Inches wide and made of iron, fel'I onto Plaintiff 

and a co-wo1r er whil,e hey were c eariing debris ~rom the same .ar,ea1 here woll'k had been 

stopped the day before. The demolit·on of he "nteforwall that had been supporting the Kindorf 

str.ap compromised irts stabiliity thereby causing it to become loose. 

LA'BO:R LAWj2~0(1) 

Labor La,w §240{1} imposes on owners or general contractors and their a,gents a 

nondelegabh! duty, and a bsolute liability, for lnjurres proximate ly caused by the ' allure t,o ,provide 

ap1p ,0p1r'ate safety devices tio wo1rters who arie subject to ,elev.ation-.relatied risks. ,Rooovlcb 11 

,Consollda 'ti Edi-son ,Co, 78 NY2a 569, 5J3 {199J}; Sain·t "Syracuse .Supply Co, 25 NY3d 11.1, 124 

(2015). The "pu1rp,o,se, of the staitute i,s to protect wo,rkers ,y p,lladng u 1tima1te responsi1bili1ty for 

safety practices. on own ers and cont ractors instead of on workers themselves." Saint, id at 1.2'4, 

citing Panek v County of Albany, 99 NY2d 452,, 457 (2003}'> citihg Martinez v City of New York1 93 

NY2d 322, 325-326 {J.99.9); ond Zimmer v Chemung County .P,erforming Arts, ,65 NY2d 513, 520 

(1985}. Labor Law §240{1) aappllies to both ;fal ing worker' and 'fa ling object ca es.11 Narducci 1v 

Mannas et lay Assoc, 96 NYZd.259', .261-268 (Z001J. Courts have cons·s,tently held that Labor Law 

§ 240(1 )1 p rote s work,e·rs from the hazards of b,ui ldl 1ng maiterial falling on them during construction 

or de mo II tlon, Castillo v 62~25 30th Ave Realty, LLC1 4 7'AD.3d 865, 866 (Zd Dept 200'81, citing Jiron 

v China Buddhist Assn, .266 AD'2d 347, 349 (2d De.pt 1999). 

-3-
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Moving defendants argue that Labor law §240·( 1) is 1napplicable to the case at b · and rely 

upon the Cour t of Appeals decision in Fabrizi v 1095 Ave ,ofthe Americas LLC, 22 NY3d ,658 ,(2014) .. 

In Fabrizi, · he Court denied t he pl'a,intiff s motion for summary judgment and found tha th object 

at fell on pla ·,n t if did not · eq :i1re " ... s•ecu rin11 or he pu . poses ,of he undertaking ... '1 Fab.rlzi, 

Id' at ,663, dtlng Ouu,rv Qty of New York, S NV3d 73'1, 732.(2005], Quott,occhi v F'J Sciame Constr 

Corp, 11 NY3d 7S1 7591 (2008}. Addifoinally, he Coun.of A,ppeals held that he obj,ec did no,t fall 

'' ... because of the absence or inade uacy of a safety device of the kind enumeraited ·,n the 

statute."Fabr,zi, supra at 663, citing Narducci, supra ,at 2ti 8. Alt ,ematively, moving d f,en.dants 

argue th t Labor Law §240(1) do,es not apply where" .. . t here is evidenc,e ... that the sprinkler 

p,i,p in qu stio:n was to be demolished and therefore an integral pa.rt of the work/1 2 In Willnskl v 

334 ,E snnd Hous Dev Fiund Corp, JB ,NY3d 1 (2011,} the Court of Appeals expl'ain,ed, 

" here the objects that injured he plaintiffs were themselves the are t o 
d moliition when they ·fell .... impos·ng liab 'Hrty for failure to, provide pro ective 

devices to, !Prevent the walls or objects from faHing, when their faH was the g,oa1I of 

the work, would be illogical." !However, in a case where tfle pipes are not "slated 

fc,r demolition" "secu r1ng t he pipes in 1place as workers demolished nearby walls'' 

dearly falls Within t he ambit of Labor Law §240(1}. Salazar v NovaJex Con tr Corp, 
1.8 .NY3.d 134, 139 (20'11.)~ citing w mnskl, supra at 11. 

STV submits as Exhibit "U" t he "First Floor Fi1r Prot etion Plans" as proo,f that "the sprinkler pip•e 

that caused Pl,aintiffs inju,ry was slated fo1r demoli ion at th@ t1ime of the acciidein .. .'3." The IFire 

Pro ectio Plan submitted as Exhibi · .. U .. is da ed 2015. The Legend its,ellf s ates as fo lows: 

1. 4/17/2013 Issue for Co,nstruction 

2 Reply Affirmation by James Espositio, IEsqi,, pase 31 p r ,gr ph 5. 

Affirmation in Support by Mlche.J~ N~wsome, sq, pag 18, Pa1mg,ra ph 64. 
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2. 5/10/.2013 Conso'lidated addendum 
3. 5/23/.2013 Addendum 

Srnce the ccident ,in the instant action occurred on .January 26, 2013 these plans da ed 2015 have 

no relevance to the issues raised in this motion. Accordingly, STV's Exhibit ''U", the .11 ged proof 

that the sprinkler pipe was s:lated for demolition, crea es more questlons O•f fact han it eliminates. 

Plain iff argu.es that both Dee on behalf o·f UC and V" .al,e on behalf C naWta tes m d tha1 the 

sprinkler pipe · hat fell on Plaintiff was noi slated for demolition. Howe er, contirairv · o 

Defendcmts' contentiio,n, even ihhe sprink 'er pipe wa,s suppos.ed to be demolished a some poiint,. 

the law clear1ly est bllshes that unless it was the 11intended target of the demol:ltion t the time it 

oollapse-tlon_p;laintiff', liability will still att en to moving Defendants pursu nt to the sta tute . 

. Ro'qublr v 1Gibralter 1,46 AD3d.5,G3:, 5165 (2d Dept 201 .7)1• Pl,a1intiflwas clearing d br's from the area 

hen the sprinkler 1pipe collaps,ed on hilm. 

The evidence submitted by the dlefe,ndants in support o·f the,ir motions did not eliminate 

any question of fact that Plaintiff was expos d to a gravity re:lated hazard within the meaning of 

Labor Law §240(1). Tylutki v Tishman Tech~ 7 AD3d 696; 696 (2d Dept 2004}, citing Salinas v 

Barney Skanska Constr Co, 2 AD3d 6.19 (2d D pt 2003}; .Heidelmark v State of N,ew York1 1 AD3d 

.748 {3d Dept 2003}; Thomas v 2 Overhill' Rd .Assoc_. 1 AD3d 1.74 (ls Dept 2003}; Van: Eken It 

Consolidated Edison ,Co ,of New Yo'llc, 294 AD2d 352, 353 {Z:d Dept 200'2)1. Defendants also fa il to 

demonstra e tlh · t tlhe sprinkler pi1p,e that fel,I o,n P'laintiff was not"' ... a lo d that ,re,q1uired sec111.1ring 

for the purposes ·Of the undertaking at the t m it fell. 11 Mora v Boston' Prop rties, Inc, 19' AD'3d 

~ e nd V1t le'~ dupos ·on testimon-,. pa e 96, E lb1t ~w ,& page 55, Exhibit ~t~, r~sp c 1v , a nex d to PlarntlfFs 

A rma ion In 5111 pc · of o ice o Cross- ot"cin by B.a rv _ Is , Esq 

5 
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ll o,~ 1109-10 i(Zd f)'ept 201. OJ, dting Nardu« , upra at 268:; Oata,, supra at 732; Portillo 11· Roby 

Anne Dev, UC, 32 AD3d 42l, 422 (2d Dep,t 2006); Costa v Piermont Plaza Realtyj Inc, JO AtJ3d 

442, 444 (2d De:pt 2004). 

Addif onally, con rary to l[)efendants' ,contention, the falling d bris pr,es1ented a signlflcant 

is '· of injury arid not a1 general work-sir e ha rd. Given the natuire and purpose o,f the work that 

was being performed at th t i•me t he accident occurred, Defendants were obligated under Labor 

law §2.40(1) to provide appropri1ate :sa,fet.y d vi,ces to safegu ard against the risk of injury from 

faHing ,objects.. Sarata • Metro Transp Auth, 134 AD3d 1089, 1091- 92 {2'd .Dept 2,015)~dtlng Sung 

Kyu--To v Trlangl'e Equltl s, U.C.,, 84AD3d 1,0SS~ J060 (2d D·ept ZOJ.1.'J; Vargasv City of New Y'ork, 

59 A03d 261. {ls Dept 2009); Narducci; supra at 268 .. 

STV arrgues se1p,a1ra e1 y that its motrion for summary judgm,en, hould be granted b, ,cause 

is not an owner or c,ont actor and therefore there can be no find ng o,f 'liability as agains STV 

pursuant to Labor Law 240(1),;. The label of constru,ctlon manage,r versus general contractor is no,t 

necessarily determlnativ in labor law case. Walls v Turn·erConst Co, 4 .NY3d 8611 864 (2005); 

Llnlcowsld., City of New ~ork1 33 ADJd 9'711 915 {2d Dept Z006J'. Al hough a construction manager 

of a wo,rk site is ge·nerally not responsible for injurie,s under Labo,r Law §· .240{1}, one ma,y be 

vicariously liable as an a. nt of the property owner for iinjuries sust in d under the statut If tne 

mana,g:er had the abili v o cont,rol thie activity which brought about the ,irnjury. Wallsl supra a.t .S,63-

B641citing Russin v Picciano & Son, 54 NYld 3JJ., 317-31.8 {1,981}; Comes II ew York S'tat,e Etec 

& G,os Corp, 82 NY2d 87:6~ 878 (1993). Courts have often found that a const ruction manager is the 

ag nt of the· owner and denied tne·r motions for summary judgment, G'onneman v Hud,dl st,on, 

-6 
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48 AD3'd 51.6 (2nd Dept, 2008}; Soles v Brentwood Union Free School District, 47 AD3d 804 (Z"­

D.ept, 2008h 

A copy of the ,con tact. between the ew York State O flee of General Services (dOGS.,), 

owner of South Beach Psychiatric Center, and STV has been1 siubm't1ed for this Court's review. 5 

That contra.ct. prov ides in relev nt part that STV will supp:ly the per onnel; supervision, ·equ ipment 

and l·abor of every kind requ"red to manage, oversee and strictly supervise the entire p:roject and 

bea,r responsibility for ainy a d all acts or o,rn ·ssions O•f those engaged in the Construction 

Work(Article· 3 and Article 7 ::l:. [C]) . STV was paid separately for its design rvices and its 

construction manageme n,t s rvice pu rsu a ntto the contract (Arti I e 1. ll). The con rac al'so required 

STV's strict compliance with the '1t.arget project schedule11 for the const ruction work s a precedent 

to rec-eiVins payment (Article 7.1 (FD. 

Thomas Columbo ("Columbo") wa,s. · he senior project officer and An hony Franzese 

(''Franzese") was the mechanic 1, engine,ering and plumbing sup rintendent both on behalf of STV. 

Fran:z,es,e tes, ified at his deposition that h,e was ,on th,e wo1rk sit ·· very singil'e , av and part of SiV's 

r,esponsi1bility was to overs.ee construction and mianage the project." Columbo testified art his 

deposition th the was also on the work site EW . ry singlle day nd that once the design portion of 

e p ,oj,ect was completed,. SfV served as the constructi,on ma ager for the 'ob. 7 Accord1ingly, 

,contraryto STV's comenti:o,n, pursuant to the contr . ctthe, 01wn,er delegated supervison and cont-ro,I 

6 . 
E b t •Lw anne:ii:ed to athrmatiO b Barry ebs, E.sq, page· 6, paracra h 20. 

' . ,. Exhibit M" annexe·d to fflrm tlon by Ba,rry Weiss, ESOI, page 9, paragraph 13-15, 

-7-
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over all aspects of the work and tlher,efor, -· STV was an agent ,of the owner. The law is clearly 

established that the determin.ati,v,e facto,r is whethe·r the pa ty had "the r:ight to ex,ercise co11tro 

over the wor~, not whether it actual y exercis d that ri ht." Johnsen v City of New Yo·rk, 149 AD3d 

812 tzd Dept 2017)'" citing WJJ'llams v Dover Home Improvement~ 276 AD2d 6261 626 (2d Dept 

2000)~ Samaroo v .Patmos Fifth Real Estate, Inc, l02 AD3d 944, 946 (2d D,ept 20.13)'. 

STV had a project e.xecutive and sup drlte·ndent pr s nt every day at South Beach durrng 

the construction project. STV1s con ract with OGS made it respons i,ble for every aspect of the 

construction work. In fact, STV;s p yment each month was held to the progress of the 

construction. The conuact therefo e s.a,v STV he authority and r,esponsibility to "demand 

complliance," wirth applicable .safety requir-ements and to stop, the work upon det,e,cting .a ny unsafe 

practice or condition_" Lodato I' Greyhawk Am, UC~. 391 AD3d 4911. 493 ,(Zd Dep1t 20Q7J. STV 

argues that Cinalta, as general1 contractor had ' ts own responsibility t,o, main ain workplace safety 

and · as present at the work site. Cinalta 's pr s nc and responsibirties,. howeV1er, did not neg.ate 

STV's -nd,ep,endent diuties under the Labor La,w, as i assumed thos,e du ies and became "vicariously 

r ab le as an agent of he p rop,erty owru:! r .'; ,Pino v Irving ton Union fr:ee ,SclJ,ool Dist~ 43 A D3d 11301 

11.31-32 (2d Dept 2007), citing Walls, upra ,at B63; Lodato, supra at 493. Both STV and Cinalta1 

have fa iled to establish their entitlement to judgmi nt as a matter of law dismissing the Pla intiff's 

daims brought pursuant to Labor La1w 240 (1) nd accordingly; their motion.s are DEN IED. 

E,LA~NilfF'S MOTION 

Plaintiff sub mas an affidavit by Herbert Heller, Jr. , Professioi"lal Engineer, in support of his 

motion for summary judgment. Mr. !Heller is a civil engineer, licensed and registe red in New York, 

-8· 
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New Jersey and P nnsyl ania. He has forty y,ears of e perience and has been qualified as an expert 

i1n site safety, construction prncedures and OSHA compiliance. Mr .. Hleller's e pert opi1nion is based 

upon his r . vi w O•f the, foll owing documents in the instant act ion: 

• Pie dings; 
• BiHs of particulars; 
• iCair1los beris' affidavit ,(,a co-worker and eyewitness); 
• Th e e (3) videos of the accident soen,e taken immediately ,a er the 

occur ·e ce; 
• Pictures taken immediatel:Y af er the ,occurrenve as well as of the 

component parts of ·he spr'nkle pi'Pe support that existed befo e the 
cc,ldent; 

• T~e 0esi1gn-B'lli d agre,ement between the owner/ opera tor c·f t e · aciHty, 
New York State, Office of ,General S,ervices and STV Construction, Inc; 

• . h contract between STV and Ci tn ai lt.a and t he contract betwe,en Citnalta 
nd it demolit ion sub-contiractor UC; 

• D · position test imony by Plain iff1 Dee, Vitale, Thomas Columbo andl 
Antho v F anzese of .STV .8 

Afterrevi,e ing.all ofthe above. M • Heller opines in hi,s.affidavitthat "Onatta & UC n,eeded 

o provide staitu orily enumerated safety devices to, ensur,e, that the ,en ire ,elevated sprinkler p,ipe 

was secur dtothe ceiling slab t o prevent i from f Hiing."9 Additionally, M r. 1H II rst tes that good 

and proper con truct ion method requ ir,ed '1 ... the us of pip,e hangers; straps or sling sufficient to 

support th h . vy weight of the elevated, h'ir y-fiv , foot iiron pipe, t ,o securelly bol th pipe to the 

concrete ceil'ng s 1ab, ·egard es:s of ha o her u illities were overhead.1110 Th's s nown as a 

Af d v t by tH! b rt Heller, Jr., PE, page 2-3 p r graph 4, ~nnelled o Plo;!l intlff's Affirmation In 1,1pport by Barry 
Weiss, Esq. 

9 
Arrld vlt by H ,rbert Heller, Jr., PE, pag 10, par l!r ph 16, annexed to Plarntlff' Affirmation In upport by Barry 

We iss, Esq . 

10 Af avit by e be Hel er, .J,., PE, pag 10·1 p.ar.ag,rap 16, a rnexecd t.o Plain iff's Afflrma ion n Support b s.arry 
Welss, Eui. 

-9-
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"trapeze co,ndult support system." Finally in Mr. Heller's expert opinion: 

"the fact that using the proper cons ruction method wouid have been on rous, 
labor in,tensive or t i me consuming in Ught of the presence of t he other overhead 
uflitle_ is of no mome11t here. Worker sa fety is paramount . There can be no dou,bt 
that had such a proper safety device of he kind enumerated in the Statute been 
fumislhed and properly cons ructed so as to pr,event t e sprinkler pipe fr,om fallling, 
this a cid,ent would never have oocurired. The ailure to furn is and const1ruc hes,e 
sa,fety devices was a pr•oximate caus of his accident."u 

C"nalta and STV op,po.se Plaint·ff s mof on for summary judgment rel,ying upon he decision 

in Romero v 2200 Northern St.eel, LLC, l4B AtJ3d 1066 (2nd Dept 2017}. In that c .s the s -coirid 

D partm nt. r versed the lowercourtand denied Plaintiff's motion. The Second Department found 

that th exp rt's affidavit submitted In suppor of plaintiff's. summary judgment mo ion faHed to 

establi h that a sa,fety dev:ice to secure the object that ell was" . .. necessary or ev,en ex,pected." 

R,omero, Id at 1JJ67, dting Nardu,cci~ supra ,at 2,68. The facts of the instant ,case stand in star 

con rast to Mr. Hellef"'s a1ffidavit which makes clea,r · hat a safety device was nece ary and would 

have· prevented Plaintiffs injury. 

Pl in tiff relies upon the recent decis ion In Ragublr v Gibraltar Management Co, Inc, .146 

AD3d 5631 (J'"t Dept 20'17} to support his motl1on. Contrary to Cinalta 1s contenUon1 th • decision 

does set forth enough facts to determine its appU abi !ty to the facts in the nsta.nt action. In 

Ragubir~ t e plainfff was injured during demol ,tlon wor,k when the ro,of of an adjoining bay, forty 

fee .away, ~ollapsed .. The First Department rea.soned thatthe " ... te:stimony ,establishedthauhe 

rno,f·a,bove plain iff wa,s notthe intended targe of-the demobtio - at the time it collapsed on h·m 

.. . " thereby entitling plaintiff " . . . to judgmen as matter of law on the issue of liabi'I ty on his 
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Labor Law 240(1) cl im. 11 Ragubir~ id' at 564. 

In the instan case even if a q estion of fac ex·sts as to whe h -r the sp inkier pipe was 

slated for demoHtion it wars no,t the intended - rget ~ the, time the Plaintiff was injured by the 

falling pipe. Plaintiff n s submitted evidence demonstrat ing thc1t h's injury was "the direct 

consequence of a fai lure to provide adequate protection against [the] ri skn of harm posed by the 

fal 1 ing pipe. Sar:ata, supra at 1091-'92, dtin:g Runn,er iv New York St-ock Ex.ch, lnc1 13 NY3d'599 

(2009}; WilinskJ,, iupra at 11. Plaintiff has therefor,e met its prim a facie burden of entitlement to 

judg,rnent as. a matte of la1w on the Labor L w 240(1)1 daim. De endcm shave failed to a,ise a 

triable issue of fact in opp•os'tion. Plaintiff's motion pursuant to Labor La,w §240{1) is, therefore, 

GRANTED. 

LABOR LAW §2411(6) 

Labor La -_ §24 (6) imposes a nondelegable duty upon an owner o,r gen ral contractor to 

provide rea,sona,b e a,nd adequate pr,otectil'on 1'nd sa,fety for workers , nd to ,comply wiith the 

specific safety ru! s and regulat ions promul, ated by the Com missioner of the Department of 

labor. Grant II City of New York, 109 AD3d 9'61, 963 {2d D.ept 2.0J3}; Mlslckl v Caradonn,a, 12 

NY3d 511, 515 {Z009J; Rizzuto v LA WengerContrCo, 91 NY2d 343, 348 {1998). An actiori1 brought 

pursuant to -aibor 1 
__ §241{6,) must a,llege a viofa ,ion of a specific and concrete provision of the 

Industrial Code. Kllmowicz v Powell Cove Assoc, LLC, 111 AD3d 605 (2d Dept 2013); Ross v 

Curtis-Palmer Hydro-El,ec Co; 81 NY2d 494,. 503 (J.993); Kowalik v Lipschutz, SJ AD3d 782, 783 {2d 

De;p;t 2,011)~ Samuel v ATP,De:v Cor,p, 276AD2d 685, ,68,6 (2d Oept 2000). he provision r,elie d upon 

must set forth s,pe i I positive· ,commands rather than general saf:ety standards. Ross, supto ot 
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.5fJ1-50Z; ,Rizzuto,, supr,a at 349. 

Plaintiff has withdrawn the daims b sed upon v·o1ations of the following the Industrial 

Code se·ctions. 23-1.S; 23~1.7{a); 23-1.8,(c.)U); 23-3.2(a)(3); 23~3.2(b); 23-3.3(f) and 23-3.3(g) . Onfry 

12 N1YCR.IR §23-3,.3(b)(3) and 23-3.3 (c) are in dis.put.e. c·na.lta and STV have moved for an Order 

granting summary judgment dismissing these claims and therefore have the burden of 

demonstrating t hat 12 NYCRIR 23-3.3 (b) and (c)are In pplicab e to the facts of this case and that 

the alleged violation of these regulations was no,t a proximate ~a use of t he accident t hat occurred 

on July 26, 2013. Melchor v .Singh, 90 AD3d 8'66, 870 {2d Dept 2011); Ha.rris v Amell Constr Corp,. 

41 AD3d 168 (2.d D,ept 2,008)'; Carriere v Whiting Turner Con•t,r1 299 AD2d 509~ 511 (2d Dept 2008}; 

Blair v Cristani., 296 AD2d 471.., 412 (2d Dept 2'002}; 1Beckjo:,id 1114fJth St Assoc {NY Partnersh~p J, 

287 ADZd 586, 587 1(Zd Dept 2001}. MoViing Defendants con end that liability pursuant to l.2 

NYORR § 23r3.3(b)(3) and 23-3.3 ,(cl requ res ha the hazard complained of is ·the resul of 

s ructural instability caused by the progress·on of the demolition rather than the demolition itsellf. 

Garcia II Market Assoc, 123· AD3d 661 {2'd Dep,t 2·0J4J; Maldonado v AMM'M Pr,o:perties Co:, 107 

A03d 945, 968 (2d Dept .2,013}. According to the deposition testimony given on behalf of moving 

Defendants, there is no dispute that · h - prl1·nkler pipe fell onto Plaintiff as the resu lt of the 

structural instability caused by the progression of the demolition. In fact t here was no demolition 

being performed at the time the pipe f I on Plaintiff. 

Moving Defendants ,a.lso a gue sp cifilcally that h1dustrial Code§ 23-3.3{b){3) is inappHcable 

to the case at bar because that r,egula ion st tes in r, levant part that a stru,cture that is in the 

prooess of hand demortion mus be guarded aga·nst the p,ossibi ity that parts "may fall, ,ooHapse 
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or be weakened by wind pressure of vibr tions/' he law is well established that the statute 

requires • liberal const ruction to achiev,e the goals intended by the 'legislature in enacting thes,e 

provisions. Pan,ek, supra at 45.7, citing Go·rdon v Eastem Ry Supply, 81 NY2,d 555, 5S9 {1993). In 

, urtheran,te of achi,ev,·ng the goal intended by th legis'laturie1 courts hav,e spec1if1lcally h,eld that 

requiring a, plain iff to sho hat an object feH due to wind pr,essure or ibration con ,rad'cts the 

purpo:Se of he regul1ation. Wifinski., supra at 12., citing Wilin1ski v 33'4 E 92nd Hous Dev Fund Corp,, 

71 AD3'd 538,539 {1 st D'ept 2010}. The Court of Appea s affirmed this ·nterpretation of the· statute 

and found that a plaintiff 1s no longer required to show that the pipes fell due to wind ,pressure 

or vibrat ion to state a da,1m. Wlllnskl, Id at 12. 

Indus r,ia,I Code, Section 23-3.3(,;) l'leqU',ires thait during hand demolition, continuing 

inspec ,ions shalll be made by designated person as the work pro~resses to detect any hazardls to 

any persons resultingfirom weakened or deter orated floors or walls or from loosened material. 

Perso,n , shall not he suffered or perm·ned to work wh re such ha,zards exis _ unfi 1p1ro, ct'o,n has 

been prcv,ided by shoring, bracing or other effect ve means. n the case at bar, D e is .ued a stop 

work ord r the day prior to the accident b cause of the hazard posed from th in uffi.c:i, -ntly 

suppor ed and dangling sprinkle pip,e. 

Mr. Heller addr,es.ses t ·,s issu,e n , is , f 1davi and opines that Defendants v olated 

Indus ,r'a,I Code, Section 23-3.3.{c) because ev,en though the ·nspedion conduct d a day prior to 

he cci dent revea l,ed that the Kind o rf support was in wea keine d condition, Dee di ected Pia int iff 

to return to work in that area. There is no videnc,e tha . a subsequent ii spection was performed 

prior to dJr cting P:laintiff and his co-worl< rs to clear the debris from the sam - rea. Morn 
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importantly, Def. ndants have failed t ,o submit any · vidence that any pro ct ion was provided to 

Plaintiff and his ,co wor,kers as equked by he r,egulation. M oving Def,endan shave failed to show 

that they ei her compHed with the provisions, n • •• or tha their noncompH nee did not cause 

Plaintiffs accident.11 Wllinskl, tdat 12-13; Ko.rostynskyyv416 Kings Hi9'hway, 136AD3'd 758~ 7:f,O 

(2d' Dept 2016)~ citing Ginter, supra at 843; .Des,en,a v N,orth' Shore H, brew Academy,. 119 A03d 

631, 634 (2d Dept 2014). Accordingly, Defendants' motions for Summary Judgment d•ismissi1ng 

Plaintiiff s Labor Law §241(6) dairn are· DENIED. 

LABOR LAW §2,00 . 

Cinalta and TV move for Orders granting summary judgment dlsmissing Plaintiffs Labor 

law §200 and common law negligence caiuses of action. labor Law §200 Is a codification of the 

,common~law duty of an own,er 01rgenera oo,ntractor to proviide wo kers wi, ha safe place to wo,rlk. 

Ortega v Puc.cial 51 AD13d 54., 6Q-s61 (2,d Dept 200B}, citing Rizzuto, v LA WengerCon,tr ,Co., 91. NY2d 

343., 352 (199,8)'; Comes v New York State E/.ec & Gas Corp, 82 NY2d 876~ 877 (1993); Lombardi 

v Stout., 8,0 NY2d 290, 294 (199'1}; Brown v Brouse Pl,aza, LLC, .19 AD3d 626, 628, 798 {2d Dept 

2005). An owner or eontil'actor may be held liable for a viulation of Labor aw §200 if the· c a,im ,·s 

based upon .a defect or dangerous condition a1nd it : 1) cr,ea,ted the dangerous condiron or defect 

tlila,t ca1used the acc:lde,nt, o had actual or ,c,o st uCiive notice of the dangern,us conditio,n or 

defect; or 2) had uthority to supervise ,or contra the methods or mater l Is of a, plaintiff' s work. 

Vazque.z v Humboldt Single loftsi 145 AD3d 109,, 71.0 (Zd o.ept 2016)., citing Pacheco v Smith, J.28 

AD3d !12,6 (2d Dept Z,015}'; Rojas v Schwartz, 74 AD3d 1,046 (2,d Dept 2010}. The law is dea l,y 

es ablished .hat llab I ty pursuant to abor Law §200 also a!p1pres to agents of owners or 
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contractors. Romang v Welsbach flee Corp, 74 AD3d 789 {2d Dept 2008)~ Paladino v Society .of 

NY Hosp1 307 AD2d 343, 344-3'45 (2d D-ep,t .Z003J; Yong Ju Kim a, HerbertConstrCo., .275 D2d 701, 

7JZ•713 (2d Dept: 2000)."A party is deemed to be an agent of an cwner or eneral contractor 

under the a or aw w. en it h s supervisory control and authority ,over the work being done when 

a 1pl1aintiff is 1injured.'t Vazq:tJ·ez II Humboldt Single Lojts, 145 AD3'd 709' (2d ,Oep·t 20J.6J1 ciHng 

D lahaye.., Saint.Anns School, 40 AD3d 679, 683 {2d Dept 2007}~ ,quoting Linkowski v City of New 

V:ork, 33 AD3,rJ 971, 9'14-9.75 {2d Dept 2006}; Ben·nettv H,ucke, 131 A .D:3d 993, 99'4 (2d Oept 2,015}, 

111 to appea·J gra111ted1 2'1 NY3d 904 ,(201..6}, and a/Jd, 28 NY3d 964 (2,016,, dtlng Walts,, supro at· 

863·864; Pino v fndngton Union Fr.ee School Dist 43 AD3d 1130, 1..1.31 (2d Dept 200'7', 

ere general! supervisory aiu hority at a ork site for the p rpose ,of ov,erseeing the 

progress ,of the work and inspectii.ng the work product is insufflc· enit to impose liabi tty for common 

law neglig• nee and liabi lity pursua1nno Labor Law §200. Zupan v Irwin Contracting~ 145 AD3d 715, 

7J.6 {2-dDept 2016}, ,dtJng Natale u Ci(V o/New Yo.rlc, 33 A03d' 77Z, 7.73' (2d .D'ep1t 2006}; Per;rlv 

Gilbert Johns.on Enters, Ltd, l4 AD3d 68l, ,683 ,(20· Dept 20.05}; Dos Santos v STV Engrs,. Inc.,. 8 

AD3d223,224(2d0ept2CJ04) Even ·,fa Defendant had noticetlhart the work was being p rfo rm d 

jn a,n uns.afe manner, liab"H y wi I no, be imposed pursuant to Labor Law §200 unless ·the 

Defendant also had the author'ty to supervise or control that work. Ortega1 supra at 61-62, citing 

R,zzuto:, supra at 352; 1Gallello v MARJ Distrib, .fnc, 50 A03d 7341 735 (2d Dept 2008J; Dooley v 

Peerless tmpo•rter:s:. Inc, 42 AD3d 199~ 204-205 (2d Dept 2'007); Guerro II Port Autb of.NY & NJ~ 

35 AD3d' 8'JO, 811 (2d Dept 2006},7 Perri, suprn at 683. 

The burden is on the moving Defendan s ·to subm,t ev·denc..e that ·t d"d no have the 
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au thority to supervise o r co-n tro li the work. Grant, supra at9·6J, citing Camblzaca v New York City 

Tr Auth, 57 AD3.d 701~ 702 (2d Dept 2008); McLeod v Corporation of Presl,dlng Bis.hop of Church 

of Jesus Christ of Latter Day Sts, 4J AD3,d 796,. 7!18' (2d O pt 2007); Halder v Davls1 35 A03d 3,53,. 

364 {2d Dept 2006), Vital•e testified at his deposition that 

'\ , .the design was an ongoing, acc,el,er t ,d proc: ss requiring an immediate 
response. Sinc.e it was a fast pac d project, it was more hands-on hwolvement due 
to the need for answers o· the aimbiguit1ie i h , d stgn'' . .. "Th,ere was no phasing 
on whiie'h walls shou d come down f'rst. .. " '10 c the mishecl ce,-ling was 
demolis ed. Cinalta did not mak,e any 11 s , ection o the pipes tha were above the 
fnished ceiling ... "" f hep ojec had not. been so 'fas paced' hypot etically the 
pip1es woulld have been obs•erv d. (ip.135-137)"12 

Accordingly, De endants' moron · ,or Summary Judgment dism·ss·ng Plaintiffs Labor Law 

§200 and c.ommon law ne,gligence cl'aims are DENIED. 

Ginalta mo,ves for an Order gran ing summary judgmen on its third party claims against 

UC forcontractuall indemnification, c:ontribut·on and UC's failure to procure insurance pursuant 

o their contract. UC's con ract ith Ci1nal a n lud s n indemnificat ·on cause requiriing UC o 

defend and mn demnmfy CinaEta and STV. The ndemn, fie ion clause, ·n the co,n , ract between Cinalta 

and SlV irequires Cin" a to 'ndemn fy STV. Pursuant to its contract wit OG,S, STV ·s. required to 

defend and indemn-iify New York S . te. "Whi e owners a,nd gene mi contra:ctors owe non-delegable· 

duties under the Labor law to plla.in iffs who are ,employed a thei work sites, these defendants 

can recover in indemnity, ith r co·ntr :ctual or common-law, from those considered responsibl,e 

for the accident." Shea II Bloomberg, LP1 :J.24 A03d 621., 622 (2d Dept 20J5}~ citing Kennelty v 

12 Exhi bit HI~ p. 3-1 7 i;n x ,d to Affirmation by 6 rry Weiss, sq. 
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Darlin.d Constr~ 2,60 AD2d 443> ,445 {2d D.ept J9·9SJ); Brown v Two Exch Plaza Partners, 7,6 NY2d 

172 (1 990}; Bermejo v New 'fork City Health & .H~ps Corp, 1.19 AD3d 500, 503· (Zd Dept Z0'14}; 

lazzaro v MJM Indus, 288 AD2d 440~ 441 (2d Oep·t 2001.). 

A p<1rty 11s right to contrarCtual indemnmcar ion dep,e ds upoo the spedfic language o·f he 

r,el,evant ,contra t . . Shea, supra at' ,622; Sawicki 'V GameStop Co.rp, 106 A0'3d !J79~ 981 (2d ,Dept 

203.3); Alfaro v ,65 W 13th Acquisition, LLC,. 74 AD3d 1255 (2,d Dept 2010) . A promise to indemnify 

should not be found unless ·t can be c ea1rty impl"ed from the language and p,urpose of he en ire 

agreement and tih surrounding facts and circumstanc,es. Bl /ch v Metropolitan Mgt~ LLC, J32 

AD3d 933:. .934 {2d Oept 2015), q~·oti111g .Roldan· v New Yo·rk Un#u,. 81 A03d 625~ 62'8 {2d Dept 

2011); Shea., sup.ra at 622,, citing Hooper Assoc v A,GS Comput, rs, 74 NY2d 487, 491-492 (J989}. 

Th llaw is dearly e tablished tha "a party se,ekring: contractual ,Indemnification must prov 1,tsellf 

free from negligence, because · o .he e·xten i :s negligence contributed to the ac.cident. it cannot 

b· indemnified therefor." Shea., upra at 622, citing Cava Constr Co, Inc v Gealtec Remo.deli:ng 

Corp, 58 AD3d ,660, 662 {Zd' D'ept 2009j; see Gener,u:I .Obligatlons Law§ 5-.312.1 . 

LIC oppos s the moti·ons by Cinafta nd SlV f.o.r s1.1mmarv judgment arnd daims it has 

procu1red the requisit,e insurance. UC subm-·ts a copy of the declarations page to its poliicy. It is 

unclear from the ubmis:s·ons whe he,r both STV and Onall a are listed as add' ional insuf'leds on 

th · pol icy. While the policy is not fo r the requi site amount o.f coverage, ther · are references to 

ex.cess and umbrell policies. Whether those policies ar,e applicable to the daims by STV' and 

Cinalta is a ques ion of fact . 

There are questions of fact regarding STV and Cinalta1s possibhi! neg,ligence. Acco,rd ngly, 
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. . 

the request for indemnification is premature. Since· it has not been determined whether the 

plain,tiff's inj1uries were caused in w ole or in part by UC, Cinalta a1nd STV have fa1i1led to estabHsh 

their prima fac,ie en ,itfement to judgme1111t as a matter of law on heir daims for contrac ual 

indemnificaUon .ag.a nst UC. Shaughnessyv.Huntingto.nHospAss'n, 147 AD3d994{2dDept20.17),. 

citing La.ngner v .Primary Home Core Servs, Inc, 83 AD3d 10'07,l0J0 (2,d Dept 2011); D'Angelo v 

Builders Group, 45 AD3d 522~ 5.25 (2d Dep·t 2007); Rodriguez" Savoy Soro Park Assoc Ud 

Partnership~ 304 AD12d 738 (2d Dep,t 2003)'. A«ordingfy, the motions for Summ ry Judgmen on 

the Third Party c 1aims a,gaiinst UC for ,cont1ractual indemnification c,ontribut,ion and the f.aHurie to 

procure insuranc r D NI ED. 

The parties' r maini1ng contentions a e, w thout. merit. Cinalta andl STVs motions are 

DENIED in thek -n irety. Plaintiff cross~motion ·s GRANITED i ·ts ent ll'ety. 

ENIT'E'R., 

LOREN BAILY~F~ 

\ 
r'v I 
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