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108 SPRING STREET OWNER LLC, INDEX NG, 65708Q/20147
Plaintf,

MOTION DATE

MOTION SEQ. MO, | oot }
- v -
WORKSPACE, INC, JEAN MARIE HAESSHLE, JUSTHY LUBELL,
PALUL ZIMET, CRIS GIANAKOS, GRANT INNER, BARRY DECISION AND ORDER
MALLIN, 8C GUILDERS LLC, THE CARLYLE GROUP,
BASTIEN BRODA, JASON HART, 93 MERCER STREET
OWNER LLC,
Defendant. ‘
X

The following e-filed dosuments, listed by NYSCEF dosument number 22, 23, 24, 28, 26, 27, 28, 28,
30, 31, 32, 33, 34, 35, 38, 37, 38, 38, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 58§,

57,58, 58, 80, 81, 62, €3, 84, 65,66, 87,68, 73, 74, 75, 78, 77, 78, 79, 80

ware read on this application toffor Pratiminary Injunction

Lpon the foregoing documants, itis

ORDERED Plaintiff’s motion for a preliminary injunction is DENIED with prejudice pursuant to

the January 8, 2018 record and transcript at Tr. 2:18 - 21:11 (Jacqueline Campbell, SCR); further

As part of the application for the preliminary fnjunction, the Plaintiff made a request to
hold funds in escrow should the sale of the comrmercial unit proceed. Despite the general denial
of the Preliminary Injunction, the court permitted the partiss an additional opportunity o submit

letter briefing on the tssue of holding proceeds in escrow, See Tr. 2112 — 24:12 Jacqueline
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Camphell, SCR) (fmmary 8, 2012). As a means of clarifying the conrt’s prior ruling, the court
now addresses the requested relief of holding money in escrow pending the determination on the
merits,

Where the ultimate relief is, itself, a preliminary injunction it is subject fo heightened
standard of scrutiny. See Tr. 1724 — 12:13; see also Jones v. Pavk Front dpartments, LLC, T3
AD3d 612, 612 (1st Dep’t 2010) (holding that the requested relief must be “essential” (o
maintaining the sta.iu;; quod citing Second on Second Café, Inc. v. Hing Sing Trading, fnc., 66
A3 255,273 (Ist Dep't 2009). Thus, Plaintiff must show that denying the procesds of the
sale to the other tenants is essential to maintaining its status guo. [t cannot,

While plaingiff has made a primea facie showing that it may have a right to the proceeds it
cannot sﬁ@w that holding the proceeds in esseniicd to maintaining its status quo. See Tr. &:/6
Q12 11:24 - 12:13 (lacqueline Campbell, SCR) (January 8, 2018} With regard to an
irreparable harm, the general rule is that money damages do not, alone, constitute the type of
harm which would warrant injunctive relief. See id ar 73:70 - 13:76. An exception to this rule
exists where the monetary relief involves identifiable proceeds which are required to be held for
the Plalntiffs benefit. See 40 dsser Mgnu. LLC v, Levine, 111 AD.3d 245, 259 (1% Dep’t 2013,
Given, however, that this court has determined that Plaintiff merely may have aright to the
proceeds not that it does Aave a right to the proceeds, the Plaintiff has failed to demonstrate that
these proceeds wonld constitute an irreparable harm. Finally, the equities rersain in favor of the
Defendant for the reasons stated on the January 8, 2018 record and transcriptat T 157 - 167
lacqgueline Campbell, STR), Further, given that an issue of fact exists as to whether the Plaintiff

waived any right it may have had to proceeds from the sale of Unit #2, Plaintiff has failed to
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demonstrate that collecting on the proceeds of the sale is essential to maintaining its status guo. it

is therefore

ORDERED that the Plaintif’s requoest to hold the proceeds of the sale in escrow pending the

ultimate resolution of this matter is DENIED with prejudice;

ORIEERED that the Plaintifls request for a Yellowstone Injunction is DENIED pending a
hearing. While the Plaintiff has sufficiently demonstrated the first two prereguisites to obtaining
a Yellowstone, there remains a question of {act as to whether the Plaintiff has defaulted on the
terms of the lease. Tr. J6:8 — 21,3 {Jacqueline Campbell, SCE) anuary 8, 2018). Prior io
granting a Yellowstone, the hearing will determine whether the Plaintiff has, in fact, defaulted on
the proprietary lease. If the Plaintiff has, in fact, defanited on its obligation by failing to maintain
the water cooling tower then it will have jeopardized public health and safety in a manner which
is incurable. See Tr. 16.8 — 17:19 Jocqueling Campbell, SCR) (January 8, 2018}, see also
Kyung Sik Kim v, Idybwood NY, LLC, 66 AD.3d 528, 528 (1% Dep’t 2009) (holding that
independent viclations of the legse were incurable and thus an independent basis for denial of a

Yellowstione Injunction). Thus, it is further
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ORDERED that until a hearing can take place to determine whether the Plaintiff is, in fact, in
default of the proprietary lease, the parties shall not take any action which would alter the present
starus guo pursuant to the January 8, 2018 record and transceript, Jacqueline Campbeli, SCR, at

Ty 16:8 213
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