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’ R SUPREME COURT OF THE STATE OF NEW YORK
| COUNTY OF NEW YORK: PART 32

X

; In the Matter of the Application of

MORGAN MCCADNEY, o Index No. 452139/2017

) ’ C ' Motion Seq: 001
‘ _ Petitioner, ’ o
. - - ~ DECISION, ORDER &
| JUDGMENT
-against- - S
. HON. ARLENE P. BLUTH
SHOLA OLATOYE, Chairwoman of the New York
City Housing Authority, ‘
Respondent
For a Judgment Pursuant to Artlcle 78 of the ClVll '
Practice Law and Rules :

X

The petition to annul respondént’s ter’minatioﬁ of petitioner’s Section 8 subsidy is denied,
and this proceeding is dismissed. |
Background

This proceeding arises out of petitioher’s former status as a Section 8 vouéher holder. In
2008, petitioner pled guilty to robbery in fhe second degree (a felony) arising out of a 2007
incident at a subway station. Petitioner took $8v0 from a éoui)le trying to buy a Metrocard ata
vending machine, punched a man and ran awéy'. Petitioner was sentenced to seven years in prison
and five years post-reléasé parole supervision. :Petitionéf was incarcerated for a little more than '
ﬁve years. : N

- In March 2008, while petitionef Was await’ing:resolutic;n of the robbery charge,

fespondent terminated petitioner from its Section 8 prog'ra'm for failure to comply with his annual
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recertification obligation. After his release, betiti;)nér fequested that respondent restore his
subsidy. Petitioner commenced an Article 78 procee.ding chaHenging re’spondent"s (ie_terrnination
terminating his Section 8 benefits for failure to recertify. That proceeding settled when
respondent agreed to-vacate the 2008 determination and»brc;_ugh"[ new charges‘ against petitioner
based on his criminal activity and failure to occupy the subsidized unit.
After an administrative hearing, a Hearirig Ofﬁ;:er -sustajned the charges against petitioner
and terminated the subsidy. The;, Hearing Officer conchi_ded that someone convicted of a C
felony, like petitioner, was not eligible to recé;ive Seétié;l 8 housing benefits until five years after
release from inca;ceration. |
The petition seeks to oveﬁum this -de.te_fmmationvand.pbints to the progress petitioner has
made since being released from prison. Petitionér c_(;ntends that he \A;as a drug addict when he
engaged in criminal behavior in 2007 and that he.hés_o,vercome his substance abuse. Petitioner
maintains that even though he has been sleepiﬁg in shclters, hé is now clean and deserves a |
second chance. Petitioner étresses that the Hearing Ofﬁcér efred by classifying petitioner és an
.applicant for Section 8 benefits rather than a prdgra’m ﬁafticipant. Petitioner insists that the
Hearing Officer rendered a disproportidﬁate penalty'in:.light of his rehabilitation.
Discussion
.In an article 78 proceeding, “the issué is wﬁéthef the action taken had a rational basis and
was not arbitrary and capricious” (Ward V.Cil_)./ Qf \Long»Beach; 20 NY3d 1042, 1043, 962 NYS2d
- 587 [2013] [internal quotations and citation !o.mitted]); ‘_‘An actién is arbitrary and capricious |
when it is >taken without sound basis iﬁ reason,(ﬁ_r_regard tb the facts” (z'd.). “If the determination

has a rational basis, it will be sustaiined, even if a different.’fe_Sult would not be unreasonable”
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(id.). “Arbitrary action is .wvi'tho'ut sound basis in reason and is generally taken without regard to
| | the facts” (Mattér of Pell v Bbard of Educ. vbof (}ﬁior{Fr'ee Sch. Dis_t‘ No. I of Towns of Scarsdale
& Mamarqneck, WestchésiérCounty, 34 NY2d 222, 23 1,356 NYS2d 833' [1974]).

The Hearing Officer soncluded that “It méy ha{/e been Participant’s understanding that he
could reacquire a Section 8 subsidy after he was_fel_eased from jail, but no Section 8§ agent wouvld
have had the jurisdiction"t()"?make such a promise;s‘it _»is”li.k.ely that Participant was informed he
could reapply. Howeve'r,vNYCHA’s regulations prOviFlé that a person who has been cohvicted of
aC feloﬁy is generally not eligible for Section 8A for five yeérs after release from incarceration,
making Participant ineligibie,_ur_lt‘il 2018. Mitigating factors may be coﬁsi‘dered to lssseﬁ the
period; the mitigating féctovrs__the'rve have been considéréd but are insufﬁéient; Paﬁicipant remains
in transitional housing in an alpohol rehab prograﬁ ':and thus rerﬁains in tréatment. He is
nevertheless to be commended'on his progress” (NYSCEF Doc. No. 31). The Hearing Officer
noted that petitisher submitted a packet of 19 dbcuﬁlents shoWing his- rehabi_litation (id.).

This Court finds that the VHea'ring Ofﬁcer\’»s determination terminating petitidner’s subsidy
is rational. The Hearing Officer e\}aluated the fehabilitativc evidence s_ubmitted by petitioner and
concluded that it was not sufﬁsient t.o entitle petitiloner. to receiv¢ a Section 8 benefit in light of
his felony conviction for robbéfy. This Court fnay not, in an Article 78 ’proceeding, second guess
a Hearing Officer’s detefminatisn simply because it.disagrees v;/i.th that conclusion. -The Coin“t
must find that the Hearing Ofﬁcer’s determinagién was arbitrary or éapricious— a finding not
possibie here, where petition_ey admits he failed to occupy his apartment due to his incarceration '
and that he was convicted of .’a_.s._'eric’)us and Violenvt_felo,r"l-yi |

)

Petitioner’s claim that he was not provided with proper procedure is meritless. Petitioner
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insists that becarlse he was conaidered an applicant rather than a participarlt in the Hearing
_Ofﬁcer’s determination, he was not afforded complete .due process. But petitioner fails to
identify what other standard or process is used for participanta rather than applicants. And, as
respondent points out, the Heariné ’:O\fﬁcer considered mitigaﬁon erzidence submitted by
petitiorler. Petitioner was afforded a _h'earrng to exp._l:ain why his subeidy should not be terminated,
he was represented b‘y an attorney and petitioner testified on his ovrzrr behalf (NYSCEF Doc. No.
19 [Administratiye Hearing Transcript]). | | |
Petitioner can oniy speculare as to the role that petitioner’s efforts to get and stay sober

would have factored into the decrsiorr had he beer'1 -eohsidered a partieipant rather tﬁan an
applicant: “The Hearing Officer rna}r}.lave given l‘esS‘weight to his re}rabilitative evidence. She

: may have failed to consider the length' of his participation in the program as a factor” (NYSCEF
Doc. No. 35, 9 16 [petitioner’s reply]). Petitioner ldoes ,not cite any case law for thia proposition -
nor does he not specify a more generous stanriard used for participanfs.

In any event, it does not appear that petitioner could be consrdered .a partlclpant because
he had not used his sub51dy since he was 1ncarcerated in 2008 (see 24 CFR § 982. 4[b] [defining |
partlclpant as someone currently assisted in the program”).

Moreover, and unfortunately for petitioner, this Court ¢annot create an exception, even
for a petltroner who has turned his lrfe around because in an artrcle 78 proceedlng the courts lack
“any discretionary aut-hority or interest of justice Jurrsdrctron” (Eeqtherstone v Franco, 95 NY2d
550, 554, 720 NY_S2d 93 [2000].). This Court can on’ly assess whether respondent acted in an

‘arbitrary manner, and, as set forth above, the decision was rational. *
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Penalty

Petitioner claims that _the penalty of termination is too harsh beeauSe he has made great
strides in his rehabilitation and that he faces long term homelessness without access to the
subsidy.' Petitioner suffersﬂo’m a variety of he‘alth eqnditions, including hypertension, sleep
apnea and chronic heart fai'lnre ,al'_l .'lof which he claims are negatively affected bvy an unstable
housing situation. |

Respondent elaifné'thaf terrni_nat_ibn"is proper Because petitioner has been absent from the
subsidized unit since 2008, pled guilty to a violent felony and was incarcerated for five years.

“[TThe mere fact that a penalty is harsh, and imposes severe eonseqnenees on an
individual, does not so affront our sense of fairness that it shocks the conscience, unless it is
obviously disproportionate to the miaconduct and in contravention of the nnblic interest and
policy reflected in the agency S m1s510n” (Bolt v New York City Dept. of Educ 2018 WL

341034, *3,2018 NY SllpOp 00090 [2018] [Rlvera J., concurring]).

While petltloner s efforts to stay sober are admirable, espec1a11y given his unstable
housing situation, this Coul.'t.cann.o‘t overturn the Hearing Officer’s terminaﬁon of petitioner’s
subsidy. This Court is .unaBle to find that ferminating a Section 8 subsidy due to a violent felony
conviction is so disprpportionate .t'h-at_ it contravenes the public interest. Whe’ther this Court may
have viewed petitioner’s success inuovercoming his drug abuse differently is irrelei_zant.

The fact is that the' Hearing Officer ‘s decision to terminate petitioner-’s subsidy was
rational and the Cnurt cannet r’educe'that. penalty e_jven if the Cnunt might have made a different

decision.
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o Accordingly, it is heréby SR
-ORDERED _and’AD‘JtUDG'EI_)ﬁthat the pét_iii(;n is dénjed, thls proceeding is dismissed and -
the clerk is directedvfﬁ enter judgrﬁ_ejnt'_ac,clordiﬁgly. ) |

This is the Decision, Order ard Judgment of the Court.

Dated: January 24, 2018 =
"~ New York, New York ~ =

TARLENE P, BLUTH, JSC

= [3ON. ARLENEP. BLUTE
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