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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 17
: X

YUK YIN “LORETTA” LAM, -

Plaintiff, .
Index No.:158560/2016

-against-

NEW YORK CITY, POLICE OFFICER JOHN DOE,
POLICE OFFICER JANE DOE, individually, and in their
capacity as members of the New York City Police
Department, INVESTIGATOR JASON MALONE,
INVESTIGATOR DAVID LEE, INVESTIGATOR KEITH
CHRISTENSEN, INVESTIGATOR PAT MCKENNA,
ASSISTANT DISTRICT ATTORNEY EDWARD

- STARISHEVSJY, and ASSISTANT DISTRICT _ DECISION/ORDER
ATTORNEY JULIETA LOZANGO, individually, and in -
their capacity as members of the New York County Dlstrlct
Attorney’ s Office, :

Defendants.

HON. SHLOMO S. HAGLER, J.S.C.:

This action stems from the alleged actions of defendants New York C1ly, Police Ofﬁcer.
John Doe, Police Ofﬁcer Jane Doe, individually and in their capacity as melnbers of the New
York City Police Department, Investigator Jason Malone (“Malone”), Investigator David Lee
(“Lee”), Investigator Kelth CMistensen (“Christensen”), Investigatol Pat McKenna
(“McKenna™), Assistant District Attorney Edward Starishevsky (“ADA Starishevsky™)', and
Assistant District Attorney Julieta Lozano (“ADA Lozano”), individually, dﬁd in their capacity as

members of the New York County District Attorney’s Office (“DA”), in relation to the May 2012

-

! Plaintiff has incorrectly spelled Starishevjy’s name in the caption; the correct spelling is
Starishevsky. '
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: 1nd1ctment of Abacus Bank and certam of its loan department employees 1nclud1ng plaintiff Yuk
Yin “Loretta” Lam Plamt1ff brought thls actlon pursuant to 42 USC § 1983, and alleges that ]
defendants “1ntent10nally and w1llfully subjected Pla1nt1ff to . . . false arrest, ma11c1ous |
prosecutlon ma11c1ous abuse of process and denial ofa r1ght to a fair trral ” Complamt q2.
Defendants Malone, Lee, Chrrstensen, .'ADA_'Starish_evsky and:ADA Lozano (collectively,
defendants), move, pursuant to C_PLR 321 l ,(‘a) '(5) and (7)-, for an order dismissing plaintiff’s
complaint.zl | ‘b | . N

| BACKGROUND AND FACTUAL ALLEGATIONS
. The relevant facts are as follows plalnt1ff states that she moved to the Umted States from

‘Hong Kong in 1992, and currently res1des in Queens New York. Plaintlff alleges that she speaks
Cantonese and that she “cannot express herself ﬁ,illy in Englrsh ” Id il 15 From 1992 until
2007, plaintiff was employed asa loan processor w1th Abacus Bank She explalns that she “had
no chent interaction and was 1nvolved_solely in processmg paperwork for loan applications.” Id. ,
9 16. .v | » » .

| | In a pre-arrest ind_ictment;‘ allegations were presented to the grand Jury that Abacus Bank
and several of'its .loan Adepartment employees prepared residential_mortgage. _loan documents
containing false inforrnation. On May 25, 2012, aft_er the grand jury’s vote, the Supreme Court
of the State of New York issued arrestfwarrants for plaintiff and other defendants. -Plaintiff s
arrest warrant. charges plaintiff with “c_onspiracy 4“”degree and other ch_arges.f’ 'Defendants’

Exhibit “1" at 1. Plaintiff contends that the inv.estigation'was conducted_ by Malone, Lee,

2 Defendants note that McKenna passed away in 2014, and that they cannot accept service on his
behalf. Further, plaintiff has since stipulated to discontinue the action against New York City -
and has also removed defendants POJ ohn Doe and PO Jane Doe from the caption.

_'.2..’ .
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Christensen, McKenna, Starishevsky and Lozano. She claims that, 'although or;e employee from
Abacus Bank embezzled money and stole from its customers, the DA’s office did not prosecute
this individual. Instead, plaintiff and several .other employees were indicted. She. believes that
the DA’s office “bullied” Abecus Bank, which is a-“small community bank servicing the Chinese
community,” to build a reputation as being “touéh en ‘white collar’ crime.” Complaint at 3.
According to plaintiff, Abacus Bank was an easier farget for the DA’s office than any large bank
on Wall Street and “remains the only bank to be eriminaily prosecuted in New York following
the financial crisis that began in 2008.” Id., 9 18. Plaintiff further cleims that Abacus Bank was
proseeuted, “despite its mortgages being paid at a sigpiﬁcantly higher rate than industry
standard.” Id., q 19. | : |

In any event, on the morning of May 31, 2012, “PO John Doe and PO Jane Doe” arrived
at plaintiff’s home,_rhandcuffed her, and escorted her to the DA’s office. Plaintiff states that she
was humiliated when svhe was arrested en the street in front of her frierids and family. Plaintiff
alleges that she spent “several hours™ at the DA’s office and then was taken to court, where she
was charged with grand larceny, conspiracy, mortgage fraud and falsifying bﬁsiness records.
Plaintiff was released in the early morning of June 2, 2012.

On September 11, 2013, the Honorable Renee_ A. White issued a decision and order in
response to several motions brought by piaintiff and the other defendants involved in the criminal
charges. Judge White described the allegations, in relevant part:

“The allegations are that defendants stole money from Fannie Mae
in that the defendants induced Fannie Mae to buy home mortgage
loans based upon falsified information. In addition to paying to

purchase the loans, the defendants realized additional profits in the
form of fees and commissions Fannie Mae paid Abacus and in

3.
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turn, its employees, to service and maintain the mortgages. The
evidence before the Grand Jury supports these allegations.”

Defendants’ Exhibit “2" at 5.
In pertinent part, after an in camera inspeetioh of the grand jury minutes, Judge White

found that they were “legally sufficient to establish the offense charges except as noted below.

The People’s instructions to the Grand Jury were, likewise, sufficient and appropriate.” Id. at 2.>

The decision noted that “[t]he evidence before the Grand Jury established that Abacus and its
employees engaged in a scheme over several years intended to generate profits it used to

maintain the bank and pay its employees. C'learly there was no intent to return these funds. The

02/ 07/ 2018

loan department generated the most money for Abacué.” Id at6. As relevant to plaintiff, among

other charges, Judge White reiterated that “[i]n sum, the Grand Larceny counts are supported by
legally sufficient evidence.” Id. at 8. |
On September 9, 2015, based on the recommendation of the DA’s office, the pending
criminal charges against plaintiff were dismissed. Plaintiff states that, prior to the dismissal of
the charges, plaintiff was prevented from travelir.lg.:outside of the country and could not see her |
sick mother again pﬁor to vher mother’s death.
Plaintiff subsequently commenced this action pursuant to 42 USC § 1983, alleging that

defendants, in their individual and official capacities, violated plaintiff’s civil, constitutional and

3 Counts five, six, seven, ten and eleven of the indictment were dismissed because they were
based on documents prepared and filed prior to the statute of limitations period. Id. at23. In
relevant part, the counts of conspiracy in the 4™ degree falsifying business records and grand
larceny were not dismissed.

-4-

5 of 19




LED. NEW Y T1.56 AM TNDEX NO 1585607 2016

NYSCEF DOC. NO. 23 ' RECEI VED NYSCEF: 02/07/2018

statutofy rights. In the first éauséof action, plaintiff claim_é that defendants falsely arrested her.’
The second cause of action states that, in violation of the fourth and fourteenth
amendménts to .the United States Constitutién, defendants maliciously prosecuted plaintiff. In
support of this cause of action, plaintiff alleges that, “[t]he malicious prosecution wés initiated by.
defendants without legal justiﬁcation and §vithout probable cause, in that defendaﬁts caused the
“commencement and continuation of criminal proceedings again.st Plaintiff, the proceedings
terminated in favor of Plai_ntiff, and in that the acltion was commenced and continued
intentionally and V;’ith malice and deliberate‘ indifferehce to Plaintiff’s rights.” Complaint,  43.
The third cause of action alleges that plaintiff “suffered from defendants’ malicious abuse
of pro{:ess.” Id.,§47. Inthe fouﬂh cause of action, for conspiracy, plaintiff alleges that
defendants conspired to maiiciouély prdsecute plainﬁff and deny her the 'ri.ght to a fair trial.
Plaintiff’s fifth cause of action states that she was denied the right to a fair trial. In support of
this contention, she alleges that “[d]efendants created false information likely to influence a
jury’s decision and then forwarded that information to prosecutors, resulting in Plaintiff suffering
a deprivation of liberty and a violation of her rights.” Complaint, § 57.
Statute of Limitations and Sufficiency of Pleadings
In their motion, defendants provide séveral theories for why plaintiff’s claims must be
dismissed. According to the complaint, plaintiff’ s claims arise from the incident in May 2012,

when she was falsely arrested and indicted. Defendants argue that, to the extent that the

*In opposition to defendants’ motion, plaintiff withdrew her claims for false arrest and malicious
abuse of process. This Court notes that plaintiff has since stipulated to discontinue the action
against New York City. As aresult, the sixth cause of action, grounded in respondeat superior,
alleging that New York City was vicariously liable for defendants’ actions, was also withdrawn.

-5-
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allegations are prernised on the initial investigation and indictment, except for the malicious
prosecution claim, the tWo remaining 42 US-C §_ 1983 claims, for conspiracy and the denial of her
right to a fair trial, are time-barred by the applicable three-year statute of limitations because
plaintiff did not commence this action until Qctoher 1 1: 2016.

Plaintiff argues that her remaining 42 USC § 19.83 elainas for malicious prosecution,
conspiracy and the denial of her right to a fair trial are not harred by the three-year statute of
limitations, because she did not become aware of her injury until the criminal charges were
dismissed in September 2015.- i

| Among other arguments defendants state that the remalnlng causes of action fail because
plamtrff only recites the elements of a claim, and does not provide any factual allegations to
support these claims. Slmllarly, defendants argue that plaintiff cannot support her clalms
because she does not differentiate ‘between any of the defendants and does not provide any
information as to how each defendant specifically and personally 'violated, or initiated a violation
of, her civil rights. |
The Eleventh Amendment and Absolute Immunity

Defen(itants argue that the Eleventh Amendment constitutronally bars those claims that are
asserted against the defendants in their official capacities. Here, as the defendants were acting in
their official capacities when deciding whether or not to initiate a prosecution, they may not be
sued in their ofﬁcial capacities. In'addition, ‘state officials acting in their official capacities can
only be sued for injunetive‘ or prospective relief. In the present situation, defendants argue that

plaintiff is seeking relief for actions that already took place, and is not alleging an ongoing injury.

7 of 19
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Further, defendants argue that, as the remaining causes of action stem from the
prosecutor’s role in plaintiff’ s prosecution, absolute immunity bars those claims against
defendants in their individual capacities. As prosecutorial immunity is broad, it covers the
allegations in plaintiff’s complaint, including the allegations that defendants engaged in
misconduct, preéented false ¢vidence to the grand jury, or fabricated evvidence. In addition to
protecting DA Starishevsky and DA Lozano, defendénts argue that a prosecutor’s immunity may .
be extended to the remaining defendants, as they were acting at the directioﬁ of the prosecutors.

Plaintiff addresses the Elev’enth Amendment and absolute irhmunity arguments ip
tandem, alleging that all defendants were performing investigatory functions, which are not
shielded by the Eleventh Amendment or absolute immunity. She eXplains that no police officers
were involved in her interview or investigatioﬂ and that defendants perfornigd these funct_ionsf
Specifically, plaintiff states that Malqne iriterviewed her and that DA Starishevsky and DA
Lozano allegedly oversaw and assisted in these. investigatory functions, which are not protected
by absolute or Eleventh Amendment immunity.

Malicious Prosecution

In addition to arguing that the malicious prosecution claim is barred by the Eleventh
Améndment and absolute immunity, defendant_s contenci that probable cause aiso actsas a
complete defense for this cause of action. Here, plaintiff’s grand' jury indictment creates a

presumption of probable cause, and piaintiff has not plausibly shown any fraud or misconduct in

s Plaintiff states that “[d]efendants acknowledged that no police officers were involved in this
case whatsoever.” Plaintiff’s mem of law at 7.

.
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connection to the indictment. They reiterate that piaintiff has not speciﬁed who created the false
information and how or when it wés provided to the prosecdtors.

In opposition, altheugh plaintiff concedes that the indictment creates a presumption of
probable eause, she arguee that this presumption is rebutted, because defendants “procured the
indictment by presenting perjured testimony and false information to the Grand Jury.” Plaintiff’s
mem of law at 10. She explains that defendants made false statements in the indictment and to
the grand jury, and that defendants misled the grand jury with ﬁaudulent testimony. For
example, she claims that defendants “mjsled the Grand Jury with respect to the law of Grand

- Larceny falsely stating that Abacus employees, including Ms. Lam, were gui!ty of Grand
Larceny, even though the Abacus l.oans in quesﬁon were never in default, meaning_Fannie Mae
suffered no long-term financial loss.” Id. at 11. | |

- Conspiracy

In addition to being immune from suit, defeddan‘;s argue that plaintiff’s coﬂspiracy claim
must fail because she has net provided any factual support for this claim. -For instance, plaintiff
has not provided any details as te how, or why, all or some of defendants entered into an
agreement to deprive her of her constitufcional rights. Further, defendants allege that, as
plaintiff’s conspiracy clairﬁ is asserte_d against employees of the same agency, each acting within
the scope of his or her employment, the conspiracy eIaim is barred pursuant to the intra-corporate
conspiracy doctrine.®

In opposition, plaintiff again alleges that the defende.nts conspired to prosecute Abacus as

a way to bolster the reputation of the DA’s office and because Abacus was an easier target than

§ Plaintiff does not address this argument.
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the lérger banks. F urther, she alleges that, after the 2008 ﬁnancial crisis, Abacus was the only
bank to be pro_secuted_; “despite its mortgages being paid at a signiﬁéaﬁtly higher rate than
industry standard.” Plaintiff’s mem of law at 12.
' Deﬁial of the Right to a Fair T ri_al
In addition to being immune from suit, defendants argue thaf plaintiff’s conclusory
allegations cannot establiéh a élai_rn for a denial of the rigﬁt to a fair tfial. According to

defendants, plaintiff “fails to assert the manner, in what way, or to what effect or which

02/ 07/ 2018

‘defendants,’ specifically, ‘created’ the false information or even when [sic] ‘false’ statement was

passed on to the prosecutors.” Defendants’ mem of law at 22.

In response, plaintiff claims that she does allege the personal involvement of defendants.

She states that, although Malone interviewed her, all of the named defendants “weré involved in
the investigation, creation of false evidence, and presentétion of false evidence to the Grand
Jury.” Plaintiff’ s mem of law at 8.‘ Plaintiff continues thai ilér pleadings satisfy the lenient
threshold required to defeat a moﬁ_on to dismiss. |
DISCUSSION

Dismissal |

On a motion to dismiss ‘purs.uant to CP_LR 3211, “the facts as élleged ih the complaint
must be accepted as true, the plaiﬁtiffis accorded the benefit of every possible favorable
inference,” and the court must determiné simply “whether‘ the facts és élleged fit within any

cognizable legal theory.” Mendelovitz v Cohen, 37 AD3d 670, 671 (2d Dept 2007). However,

“bare legal conclusions as well as factual claims flatly contradicted by the record are not entitled

to any such consideration.” Silverman v Nicholson, 110 AD3d 1054, 1055 (2d Dept 2013)

-9-
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(internal quotation marks and citation omitted). “In assessing a ’metion under CPLR 3211 (a) (7),
. .. the criterion is whether the proponent of the pleading has a cause of action, net whether he
has stated one.” Leon v Mar-tinez, 84 NY2d 83, 88 (1994) (internal quotation marksvand citations
omitted). “On a motion to dismiss a c'empleint\ pursuant to CPLR 321 1 (a) (5) on the ground that
the complaint is barred by the applicable statute of -limitations, the defendant bears the initial
burden of establishi_ng, prima facie, that the time in.which to sue has expired.” Barry v Cadman
Towers, Inc., 136 z?xD3d 951, 952 (2d Dept 2016).
Statute of Limitations

“[C]auses of action pursuan-f_to 42USC § 11983 have a three;year stetute of limitations.”
Id. “A cause of action under 42 USC § 1983 accmee when the plaintiff knows or hae reason to
know of the injury which is the basis of his action.” Palrﬁer v State of New York, 57 AD3d 364,
364 (1% Dept 2008) (internal quotation'marks and eit_ation omitted). |
42 USC § 1983 Malicious Prdsecutfion »
| ;l‘he statute of limitatioﬁs for plaintiff’s malicious prosecutipn claim began to run when
the charges were dismissed agein‘st'plaintiff on September 9,2015. Seee.g 'id. at 364-3 65
(internal quotation marks and citations omitted) (“Thus, the stafute of limitations on claimant’s
federal malicious prosecution claim began to run when the underlying criminal action [was]
conclusively terminated, i.e., where an order dismissing the entire accusetory instrument against
[him] ... was ehtered”). As plaintiff commenced this action on October 11, 2016, this claim is
timely. |

To plead a viable malicious pfosecutiori claim under 42 USC § 1983, plaintiff must

demonstrate that her Fourth Amendment rights were violated and that she can establish the

-10-
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elements of a malicious prdsecpﬁiop clairﬁ under N¢w York law. Manganiello v City of New
York, 612 F3d 149, 166-161 (2d Cir 2010). “The eiements of the tort of malicious prosecution
are: (1) the commencerhent or continuation of a criminal pfoc?eeding by the defendant against the
plaintifﬁ (2) the termination of the proéeeding in favor of the accused, (3) the ébsence of |
probable cause for the criminall proceéding and (4)' actual rﬂalice.” De Lourdes Torres v'Jones,26
NY3d 74.2, 760 (2016 _) (internal quotation ﬁwks and citations omitted). Here, “the presumbtion
of probable cause [attaches to plaintiff’ s]_ Grand jury indictment.” Pang Hung Leung v City of
New York, 216 AD2d 110,', 11 (1 .Dept 1995). “Thaf presumption may be rebuﬁed only by

evidence that the indictment was procured by fraud, perjury, the suppression of evidence or other

- police conduct undertaken in bad faith.” Manganiello v City of New York, 612 F3d at 162

(internal quotation marks and citations omitted).

In the instant situation, plaintiff é.rgues that the presum’ption va probable cause has been
rebutted.because the defendants provided the grand jury with false information and perjured
testimony. However, plaintiff cannot rebut the presumption of probable cause for her initial

indictment and her arrest with only conclusory allegations. As noted in the facts, at plaintiff and

tthe other defendants’ request, Judge White revieWed the grand jury minutes and found that the

evidence submitted supported the initial indictment. Furthermore, the fact that plaintiff’s charges
were dismissed does not negate ,t_he probable cause that attached to the grand jury indictment.
See e.g. Bertuglia v Shaffler, 672 Fed Appx 96, 100 (2d Cir 2016), cert denied ___ US___, 138 S

Ct 78 (2017) (“the dismissals of the indictments due to legally insufficient evidence did not

vitiate the presumption of probable cause created by the indictments”).
-11-
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Regardless, even adcepting plaintiff's allegations as true, absolute immunity would bar

| the claim for malicious prosecution asseﬂed against the defendants in their individual capacities.
“[A] prosecutor is entitled to absolute immunity for vacti_ons taken within the scope of his br her
official duties in initiating and pursumg a cr1m1nal prosecution and in presentmg the People’s
case.” Spinner v County of Nassau 103 AD3d 875 877 (2d Dept 2013) see also Parkinsonv
Cozzolino, 238 F 3d 145, 150 (2d Cir 2001) (“[A] prqsecutor has absolute immunity against a
claim for damages based on her perfbrmance of tasks as an advocate in the conduct of the
prosecution”).

Plaintiff attempts to distinguish defendaﬁtg’ actiOns as being outside the protection of
absolute immunity, by alleging that all defe;ndants interviewed her and performed investigatory.
functions: However, this argumenf is unavaiiing, as defendahts’ actions were directly related to
the decision whether or not to prosecute p]aintiff and. are shielded by absolute immunity. See e.g.
Spinnér v County of Nassdu, 103 AD3d at 877 (internal quotation marks and citations omitted)
(“acts of [defendénts] about Which the plaintiff complains concemed investigation in the course
6f pretrial preparation énd, thus, were intimately aschiétéd with the judicial phase ofvthe
criminal process, and Wére performed by [those defendants] in a quasi-judicial capacity”);
compare Burns v Reed, 500 US 478, 496 (1991) (absolute immunity not extended to prosecutors
t:or.givin'g legal advice to the police). . | \

Absoiufe immunity protects a prosecutor’s decision to prosecute, even if that decision
was mot-ivated by bad faith. See e.g. Dory v Ryan, 25 F3d 81,83 (2d Cir 1994) (“absolute |
immunity protects a prosedutor from § 1983 liability for virtﬁally all acts, regardless of

motivation, associated with his function as an advécate”). In her argument that the presumption

-12-
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of probable cause is re_butte& due to fraud, perjury or the suppression of evidence, plaintiff
alleges that defendants “misled"’ the grand jury, made false statements to the grand jury and made
false statements in the indictment, without specifyiﬁg any individuai. However, as relevant tc; the
instant situation, absolute immunity protects a prosecutor from claims stemming from allegétions
that false information and testimohy weré knowingly p;esented to the gfand jury. Seee.g.
Shmueli v City of New York, 424 ¥3d 231, 237 (2d Cir 2005) (iﬁtemal quotation marks and
citation omitted) (“A prosecutor is also»entitléd to absolute immunity despite allegations of his
knowing use of petjured testimony and the deliberate withholding of exculpétory information™).
Although not all >.o_f: the defc:ndants are pros'eéutors, the remaining defendants were

assisting DA Starishevsky .an'd DA Lozano with initiating aﬁd pursuing the pfosecution, and are
similarly protected by absolute im_munify. See Hill v City of New York, 45 F3d 653, 660 (2d Cir
1995) (internal quotation marks ana citétions omitted) (“Because absolute immunityA is essential

" to protecting the integrity of the judicial process, it ¢xtends to those p;:rforming functions closely
‘associated with that process. This]inélude.:s not only officials performing discretioﬁary actsof a
judicial nature, but also individual empléyees who assist such an official and who act under that
ofﬁciall’s direction in performing functi(;ns closely t_ied to tile judiciél process”™). Accordingly,
the cause of action alleging a violation éf 42 USC '§ 1983 on the basis of r_naﬁcious prosecution is
dismissed against the defendants in their individual capacities, on the basis of absolute immunity.
Eleventh Amendment | |

Further, as set forth below, the>cau’se' Sf actfon for malicious pfosecution as§érted against

the defendants in their official capaciﬁes is barred _by the Eleventh Amendment. A person has a

private right of action under 42 USC § 1983 “against a person who, under color of state law,

13
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subjects, or causes to be subjected, [the citizen] to the deprivation of any rights, privileges, or

immunities secured by the Constitution and [federal] laws.” Matter of Giaquinto v

Commissioner of N.Y. State Dept. ofHealth, 11 NY3d 179, 186 (2008) "(intemalvquota'tion marks

and citation omitted). Defendants are sued herein in their official capacities. “To the extent that

a state official is sued for damages in his official capacity, such a suit is deemed to be a suit

. against the state, and the official is entitled to invoke the Eleventh Amendment immunity
" belonging to the state.” Y z'ng Jing Gan v City of New York, 996 F2d 522, 529 (2d Cir 1993); see

~ also Matter of Giaquinto v Commissioner of N.Y. State Dept. of Health, 11 NY3d at 187 (internal

quotation marks and citation omitted) (“under Eleventh Amendment sovereign immunity, neither
a State nor its officials acting in their official capacities are persons under § 1983”). Although

“[s]tate officials aéting in their official capacities may . .- be sued for injunctive or prospective

- relief,” here, plaintiff’s claims are premised on defendant’s actions in connection to her arrest

and indictment. Matter of Giaquinto v Commissioﬁer of N.Y. State Dept. of Health, 11 NY3d at
188. Accordir&gly, as plaintiff is not alleging an ongoing violat}on that would create an
exemption to Eleventh Amendment immunity, the malicious prosecution-claim alleged against
defendants in their official capacitiés, is dismissed.

42 USC § 1983 Civil Conspiracy

“In civil cons'piracies itis séttled law that_ the statute of limitations commences to run
upon the commission of the overt act causing damage.” Aﬁhar v Procon, Inc., 442 F Supp 887,
891 (SD NY 1977), affd 580 F2d 1044. (2d Cir 1978). To the extent that plaintiff’s conspiracy
claim is based on her allégations that the defendants conspired to prosecute Abacus Bank in

2008, leading to her indictment in 2012, this claim is time-barred as being outside the three-year

-14-
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|
statﬁte of limitations. If, as plaintiff states, s_he was “unlawfully” ca_ught up in the conspiracy
ieading to the prosecution of Abacus Bank, the last “overt act causing damage” would have
occurred in May 2012, wheﬁ plaintiff and the other defendants, including Abacus Bank, were
indicted. As plaintiff did not commence her action until at least vfou_r years later, the cause of
action for conspiracy is dismissed as time-barred. -
“To prove a § 1983 conspiracy, a plaintiff must shbw: (1) an agreemenf between two or
more state actors or between a state actor and a priVéte entity; (2) to éct in concert to inflict an -
* unconstitutional injury; and (3) an overt act done in furtherance of that goal causing damages.”
Pangburn v Culbertson, 200 F3d 65, 72 (2d Cir 1999). Even if the cause of action alleging a
Section 1983 conspiracy was not dismissed as time-barred, it woﬁld be dismissed pursuant to
CPLR 3211 (a) (7), because plaintiff has only presénted conclusory allegations of a conspiracy.
Speciﬁcaﬂy in connection to a motibn to disrﬁiss a Section 1983 claim, courts have found that
“complaints containing only conclusoyil, vague, or general allegations that the defendants have
engaged in a conspiracy to deprive the plaintiff of his constitutional rights are properly
dismissed; diffﬁse and expansive allégations are insufﬁcieht, unless ampliﬁed by specific
iﬁstances of misconduct.” Ciambriello v 'County of Nassau,. 292 F3d 307, 325 (2d Cir 2002) |
(internal quotation marks and citation omitted). Pléintiff’ s theory that defendants conspired
against her and Abacus Bank as a wéy to build their reputation and because Abacus was an easy
target‘, is speculative and is inadequate to establish a cause of action for a Section 1983
~conspiracy claim.
Furthermore, despite referencing Malone as the investigator who interviewed her,

plaintiff does not differentiate among any of the defendants. She does not provide any
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information detailing what the conspiracy agreement entailed or how defendants followed
through. See e.g. id. (internal quotation marks and citations omitted) (Court dismissed
Section1983 conspiracy claim holding “conspiracy allegations are strictly conclusory. [Plaintiff]
has npt provided any details of time and place, and hé has failed to specify in detail the factual
basis necessary to enable [defendémts] intelligently to prepare their defense™). |
42 USC § 1983 Denial of the Constitutional Right to a Fair Trial

“A law enforcement officer denies a defendant a fair trial when he creates false
information likely to inﬂuence.a jury's decision and forwards that information to prosecutors.”
Bertuglia v Schaffler, 672 Fed Appx at 101. (internal quotatioh ﬁmks and citation omitted).
Plaintiff alleges that defendaﬁts created false information and passed it to proéécutors, who, in
turn, used it in her indictment. For statute of limitations purposes, in a Sixth Amendment fair
trial claim, “[t]he reference to knowledge of the injury does not suggest that the statute does not |
begin to run until the claimant has received judicial verification that the defendants’ acts were |
wrongful. Thus a fair trial claim premised on fabrication of evidence accrues when the plaintiff
learns or should have learned thét the evidence was fabricated and such conduct causes the
claimant some injury.” Mitchell v Victoria Home, 377 F Supp 2d 361, 373» (SD NY 2005)
(internal quotation marks and cifatiéns orhitted). As plaintiff’s claim is based on fabrication of
evidence, piaintiff’s date of injury is when she was arrested and arraigned, not when the charges
weré dismissed.

Again, if, as plaintiff alleges, defendants created false information to use as a basis for her
arrest and indictment, she would have realized her injury when she was arrested and arraigned.

As this occurred in May 2012, the cause of action for denial of a right to a fair trial is dismissed
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as time-barred. See e.g. id. at 374 (“Upon plaintiff’s arrest, her ... fair trial claim premised on

fabrication of evidence accrued because plaintiff knew or should have known that the evidence

was fabricated and that she had suffered some injury as a result”).
In any event, even if the cause of action was not time-barred, it would be dismissed as it

is insufficiently pled. “A complaint is fatally defective on its face if it fails to allege that the

defendants were directly and persbnally responsible for the purported unlawful conduct.” Adams
v Galletta, 966 F Supp 210, 212 (SD NY 1997). In support of her contention that all of the

defendants were personally involved, she provides ohly conclusory and broad allegations that all

of the named defendants investigated, created false evidence and presented false evidence to the

grand jury. Specifically in connection to the denial of a right to a fair trial claim, plaintiff claims

that a false statement on her indictment was “obtained by all defendants acting in investigatory

roles.” Plaintiff’s mem of law at 13. As plaintiff does not plead the personal and direct

involvement of each individual plaintiff, defendants cannot be held liable for plaintiff’s 42 USC

§ 1983 claims, including the cause of action for denial of aright to a fair trial.

Moreover, as with the other causes of action, plaintiff’s cause of action for denial of a
right to a fair trial pursuant to 42 USC § 1983 only recites the elements necessary to establish a

claiin, and would be dismissed as insufficiently pled. See e.g. Pang Hung Leung v City of New

York, 216 AD2d at 11 (“Plaintiff's broad and conclusory statements, coupled with his failure to

allege facts of the alleged offending conduct, are insufficient to state a claim under section

19837).
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CONCLUSION
Accordingly, it is
ORDEREb that the motion of defendants Investigator Jason Malone, Investigafor David
Lee, Investigator Keith Christensen, Assistant District Attorney Edward Starishevsky and
, Assistant District Attorney Julieta Lozano to dismiss the complaint herein is granted, and the
cémplaint is dismissed in its entirety; and it is further
ORDERED that the Clerk is directed to enter judgment accordingly.

Dated: February 2, 2018
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