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MEMO DECISION & ORDER INDEXNo. 14214/12 

SUPREME COURT - STATE OF NEW YORK 
IAS PART 33 - SUFFOLK COUNTY 

PRESENT: 

Hon. THOMAS F. WHELAN 
Justice of the Supreme Court 

------------------------------------ ----------------------x 
WELLS FARGO BANK, NA, 

Plaintiff, 

-against-

JOHN SHEA, LISA MILLER, SUNRISE CREDIT : 
CORP., CLERK OF THE SUFFOLK COUNTY 
DISTRICT COURT, CAPITAL ONE BANK USA 
NA, FIRST FINANCIAL INVESTMENT FUND 
ITI, LLC, BARRISTER REPORTING SERVICE, 
INC., CLERK OF THE RIVERHEAD TOWN 
mSTICE COURT, FFPM CARMEL HOLDING, 
LLC, HUNTINGTON HOSPITAL ASSOC., 
TEACHERS FEDERAL CREDIT UNION, 
BRYAN L. SALAMONE, PC, BROOKHAVEN 
MEMORIAL HOSPITAL, UNITED ST ATES OF 
AMERICA, ROBERT F. CASOLA, NEW YORK 
STA TE AFFORDABLE HOUSING CORPORA­
TION, subsidiary of the new York State Housing 
Finance Agency, PEOPLE OF THE STATE OF 
NEW YORK o/b/o UNIVERSITY HOS PIT AL I/P 
SUNY AT STONYBROOK, "JOI-IN DOE #1" to 
"JOHN DOE #10", the last 10 names being 
fictitious and unknown to plaintiff, the person or 
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parties intended being the persons or parties. if any. 
hm•ing or claimmg an interest in or lien upon the 
mortgaged premises described in the verified 
complaint. 

De fondants. 

--------~-----------------------------------~----------------)( 

Upon the following papers numbered I lo _1_4_ rc.:ad on this 11101 ion 10 appoint a rcli:rl'C w compute, :i:nong 
other things and cross motion to dismiss : olice of Motion/Order LO Show Cause and supporting papers I - 3 
Notice of Cross Motion and supporting papers: ..J-8 • Opposing papers: : Rcpl) papers _ 
__ : Other 9-10 (memorandum): 11-11 (affim1ation): 13-14 (memorandum) : (ttnd .titer hert1 i11g co11nsel 
i11 nippt•11 ,wd <'PfW.<cd to the 1wtion) it is. 

ORDERED that this motion (!!002) by the plaintiff for. among other things. summary 
judgment, amendment of the caption and the appointment or a referee to compute, is granted in its 
entirety: and il is further 

ORDERED that the cross motion (#0()3) by dcfon<lant, John Shea. for dismissal or 
alternatively discovery. is denied in its entirety; and it is further 

ORDE.'RED that the proposed Order submitted by plaintiff. as modified by the court. is 
signed simultaneously herewith: and it is rurthcr 

ORDERED that plaintiff is directed to lilc a notice ofcntry within Jive days of receipt of this 
Order pursuant lo 22 NYC'RR * 202.5-b(h)(J). 

This is an action w foreclose a mortgage on real pwpcrty localed in Ncsconsct, NY. In 
essence, 011 August 6. 2003. defendant. John . hca. horrnwed $174.500.00 from the plaintiff's 
prcdecessor-in-intl·rcst and executed a promissory note and a mortgage with dclcn<lant. Lisa Miller. 
The th.:fcnda111 <lcfaultcd on January I. 20 LO by foiling to pay the monthly installmcnls due and 
owing. This foreclosure action was commenccc.1 by Ii ling on May 7. 2012. The c.lclcndant suhmittc<l 
an nnswer to the complaint. al lcging thirty ailirmati\'c ddcnscs and six counlcrclaims. Ddcndant. 
I .isa Mi lier. has failed to appear and is in default. Foreclosure settlement con lercnccs were held with 
court pcrsnnncl until September 19. 2014. Once released from the settlement part, plaintiff moved 
(1/002) for swnmary judgmcnl. Defendant. afkr various adjournments. cross moved to dismiss or 
f'or additional diS<.:OVCry. I 

1 The Cou11 notes thal the defendant submitted a letter to the Court seeking permission to 
submit a Reply w his cross motion. which is nut pcrmillcd pursuant to CPLR 2214 aml 2215. 
Tht: Court denied the request. 
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In the moving papers. plaintiff addresses its burden •Jf proof on this summary judgmcnl 
motion and rd°llll'S the anirmmive defenses or the ans\.\ er. Thc .. cfore. plaimiffhas st.tisficd 11s prima 
focie burtkn on this summary judgment motion (see 1/SBC Bt1J1k USA , N atl. A ssn. 1• Espinal. I:, 7 
AD3d 1079. 28 NYSJ<l 107 j2d Dept 20161; U.S. Bank Natl. t1.u11. 1• Cox, 148 /\D3<l 692. 49 
NYS>u sn p<l Dl!pt 20111>. 

The hurc..lcn then shilis to the dcll!ndant (see Bank of A m erica, N.A. v Cudjoe, . AD3d 
2018 WL 34384912d Dept 2018 j: Bank <?f A m erica, N.A. v DeN£1rdo, I 5 I ADJd 1008. 58 NYS3d 
..J.69 l2d Dept 2017 I> and it was incumbent upon the answcrint- ddcndanl to submit prnof sulTicicnt 
to raise a genuine question of fact rebutting plaintifrs primu focic showing or in support or the 
affirmative defenses asserted in the answer or otherwise available lo him (see Flag ... 1<1r Ha11k " 
Bellafiore. 94 ADJd I 044. 943 N YS2J 551 I 2d Dept 20 J 2 j: Well\· Farga Blink v Karla, 71 ;\[)Jd 
1006. 896 NYS2d 681 l'.:!d Dept 20101: Warhi11gto11 Mut Ba11k v O 'Co1111or. 63 AIH<l 832. 880 
NYS2d 69C> l2d Dept 20091; J.P. Morgan Clwse BaJ1k, NA 1· Agnello, 62 AD3d 661. 878 NYS2d 
397 12d Dept 20091; A ames F1111di11g Corp. '' 1/011.~·trm . 44 AD3d 692. 843 NYS2d 660 f2d Dept 
20071). 

Notably. affinnativc defenses pnxlicatcd upon legal rnm:lusions thal nre not substantiated 
with alkgatinns or foct arc subjecllo dismissal (see c PLR 3013, 3018l b I: Katz v Miller, 120 AD3d 
768. 9<)1 NYS2d 3..+6 l2d Dcpt20141: Cohen rashio11 Opt. , /uc. v V & M Opt., /Jtc.. 51AD3u619. 
858 N YS2d 2(1(1 I 2d Dept 20081). Where ~1 defendant fails to oppose some or all matters advam:ed 
~111 <1 motion 1'01 summary judgment. the !'acts as alleged in the mnvi.mt's pupers m<1y he tkemc<l 
a<lmillcd as there is. in cflcct, a concession that no question or foc.:t exists (.\'C!C' Kuehne & Nagel, Im.:. 
1• Bai<le11. 36 NY2d 5~9. 369. YS2d 667119751: see ulsnArgeut 1~tge. Co., LLC 1• Me11tesmw. 79 
ADJd 1079. 915 NYS2d 59ll2d Dept 20101). In addition. the failure to ruisc ph.:adl..!d affirmative 
<lcf~nscs in opposition to a motion for summary judgmcnl renders those delcnsl!s abandoned and thus 
without any enica9 (Sc!l' New York Commercial Bank v J. Real~i' F Rocka way, Ltd .. I 08 AfBd 
756. 969 1 YS2d 796 l2c.1 Dept 20131: Starkman v Ci~r of l ong Beach . 106 AD3d 1076. 965 

YS2d 609 j2d Dept 2013 !). 

lhl' dcfi.!ndant 's opposition is confusing and. aside from unsubstantiateu and vvai\'ed claims 
or forgery in the chain of mor1g.age assignments. really only challenges plaintif'rs standing to 
commence the action. Moreover. the aflirmalion from an attorney having no pcn;onal knowledge 
or the focts is without evidcmiary value am!_ thus. is in:mflicicnt to raise a triable i ssu~ nf !'act (see 
Zuckerman 1• City of New York . ..J.9 N Y'.2d 557 . ..t27 N YS2d 595 11980 I). 

·1 he tTPss motion (1!003) sc1:ks to delay the foreclosure by hca\·y reliance upon the 
contcntious or u Jivorcc m:tion that was pending hclwecn the co-mortgagors. The Court ''ill 
a<ltlrcsscs cuch or these all~gatinns. however. in accordanc~ with the above. all otbcr artirmativc 
defenses and the counterclaims rniscd in the answer. not addrcc;scd in the opposition and cross 
motion, an.: dismissed as abandoned. Thcrcrorc. the Court will address the First, Seventeenth, 
Fightccnth. Twentieth and Twenty-First J\rtirmutive Defenses and the First. Second and Filth 
Counterclaims. 

[* 3]



Wdls Fargo Bani.. v Shea 
Index No. 1421-i/ 12 
Page -l 

The standing defense has l<.)St its signi ficancc am.I 'iH1,ity with the advent of ( 'Pl.R 30 l 2-h. 
One oflhc mrious methods that st<.1 n<ling may be established s by due proof that lite plaimiff or its 
custodial agent w,ts in possession or the note prior to the commcnccmcnL or the action. The 
production of such proof i:- suflicicut to establish. prima facic. the plainlilrs possession of the 
rcquisitc standing !o prosccull.: its daims for foreclosure and sak (se.:.> Aurora lon11 Serv.'i., LLC v 
Taylor. 25 NY3d 355. 1 '.! NYS:1d 612l2015 j: U.S. Hauk i• Eftrenfeld, 14-l J\D3tl 893. -l 1 NYS3d 
26912d Dept 20 161;.IJ>Morgau Clrnse Bank, N"tl. As.rn. '' Weinberger, 142 J\IBd 643.17 NYS3<l 
:!86 12<l Dcpt 20lC>I; Citimortgage, Ille. v Klein , 140 Al)Jd 913, 33 NYS3tl 432 j2d Dept 2016]: 
U.S. Ba11k Natl. Assn.,. Godwin. 137 AD3d 1260. 28 NYS3d 450 j2<l Dept 2016 j: Wells Fargo 
Buuk. N.A. 1• )(J.\eph , U7 AD3c.I 896. 26 NYSJ<l 583 l2<l Dept 201 (>j: Emigrant Bank P Larizza. 
119 I\ ())d 904, I) NYS1<l 119 12d Dept 20 I) j: l>eut.ttclte 8a11k Natl. Tru.\·t Co. 1· Wllale11 , I 07 
1\DJd 931, 969 YS2d 8212<.I Dept 20131). fhc affidavit of Eric Chhan. a Vice President Loan 
Dm:umcnls for plaintiff. the servicer and custodiun for the mortgage loun al issue. satisfies that 
1.:ondition. 

Additionally, us occurred in this action. the plaintif'Cs attachment ora duly inclorsed mortgage 
noie to its complaim or to the certi licatc or merit required by CPLR 3012-h has bet.'.n hd<l to 
constiluk due proofof thc plainti rr s possession or the note prior to the commcnccmmt ol'the action 
and thus its standing lo prosecute its claim for foreclosure and sale (see Bn11k of NY Me/1011 1· 

Burke. 15: !\ D.1d 9n. 64 YS3d 1 I 4 j2d Dcpl 20171. cifinx Wells Fargo Bank, N.A. 11 1'/wmas. 
150 /\D3d 1312. 52 YS3d 894 pd Dept 20171: Deutsche Bank Trust Co. Ams. ,, Garriso11. 147 
J\l)Jd T!.5. 726. 46 YS1d 185 l2d Dept 20171: VS Ba11k .'V.A. i·Saravamm. 146 AD3d 1010. 
1011. 4-5 NYS3d 547 l2d Dept 20171: Deutsche Bank Natl. Trust Co. v Logan, 146 J\D3d 8(1 1. 
862-863. 45 NYS3d 18912<.l Dept 2017 J: Natio11stm· Mtge .. LLC v Weis bl um. l 43 AD3c.l 866. 39 
NYS3d 491.-l94 i2d Dept '.20 161: see also HSBC Bank USA vOzca11, 154 AD3d 822. 64 NYS3d 
3812d Dept 20171). I Jere. lh~ plaintiff alleged in ils complainl lhat il was the current holder or the 
note and attacht.'.d a copy or the endorsed note to the complaint. 

Pl<.1intif'I has also demonstrated its standing by virtue t)t'thc merger with Wdls Fargo 1101111..• 
Mortgage. Inc.:. (sl'e Banking ( .a\v §602: see also Citimortgage, Inc. '' Goldberg. 134 AIJ3d 880. '.?.0 
NYS3<l 906 j2d Dept 20151: Capital One, N.A. 1· Bnwkly11 f1atiro11, LLC. 85 AD3<l 837. 925 

YS2d .150 pd Ikpt 2011 J: Ladi110 v Bank <?f Am .. 52 AD3<l 571. 86 I Y.'2d 683 12<l Dept 
2008 I). 

Plaintiff. through its submissions. has lhus tkmonstratc<l the requisite possession of the 1wte 
prior to the commencement of' the action (see US Bank Natl. As.rn. 11 Coppolll. _ AD3d _ . 2017 
WI. 6599 i:n I 2d Dept 2017 I; Bank of NY Me/1011 ''Burke. 155 AD3d 932, supra). Therefore. the 
affirmative dcli.:ns<.:s and countl.!rclaims addressed to stan<linu are dismissed (sC'e US Ba11k Natl . ... 
,. ls.rn. l' Richard."i. 151 J\D3d 1001. 57 NYS3d 509 ]2d Dept 2017]: Silvergtlle Bu11k l' Calkula 
Prop., file .. 150 J\D3tl 1295. 56 YS3d 189 l2d Dcpc 2017J: Ceutral Mtge. Co. ''Ja/111se11. 150 
!\ DJd 6(>1. 56 YS3d I 07 I 2<l Dept 20 l 7 I: Bank <?f America, N.A. v Barton. 149 /\D3<l 6 7(>. 50 
NYS)d 5.+(> 12d Dept 20171). PLu·suruu to CPLR 3212(g). thc coun hereby tlcclan:s that the issue 
or the plainli 1r: standing is hcrcby rcsol ved in favor or lhc plaintiff for ull purposes of this action. 
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.1\ny daim that lhl..' afliduvit of Tri<: Chhan is deficient i ~ n:jel:lt·<l (see US Bault N.:1. 11 Loui.\', 
148 /\D3d 758. -+8 NYS3<l 458 !2d Dept 2017]). I le is cmplo)'Cd hy the plaintill thc creator of lh-. 
documents a!lat:hcd lo his anidavit. who is al so the custodian for the loan at issue. I Ii.! swears that 
the business records were relied upon on a regular basis in the course of"plaintiff s husincss aclivitics 
with n:spcd to this loan in default, and provides. as attachments, the rccords relied upon. These 
same records ".:re previous I} attad1ed to the complaint. 

The artiJavit adequately scls forth the basis or the afliant"s knowledge anti established the 
admi-;sihility of' the dncu1m:nts appended to the urlidavit as business records and c0mports with the 
dictates of HSBC Ba11k USA ,, Ozca11. 154 AD3d 822. 64 NYS3d 38 (2<l Dept 20 17) (see Brmk of 
Amerirn, Natl. 11s.rn l' BN11111011, 156 J\03c.I I. 63 NYS3d 352 I l '1 Dept 2017]: sec! u/..;o O(i1mp11J 
America, Ille. 1• Be,•er~r llilfs Surgirnl /11st .. 110 AD3d 1048. 97-+ NYS2d 89 j2d Dept 2013 1: 
Deleo11 ,, Port A utli. of N. Y. L~ N.J.. 306 /\ D2d I 46. 761 . YS2d 54 l 2d Dept 2003 n. 

·1 h1.: affiJuvit is as detailed as the alliduvit suhrnittcd in the n:c<..!nt appcllutc holding oUISBC 
8a11k us:-1 I ' O::cau. 154 i\D3d 822. supra. which clarified the rcquircmc.:nts for <.;atisfoctinn nrthc 
busirwss records nrk. 

Ddcndant · s claim\\ ith regard w the notice of pcnc.kncy is without merit (sei: CPLR 65161a1: 
RP/\ I'! . * 1131: w!e also Se(lrs ft1tge. Corp. 11 Yagltobi, 19 A D3d 402. 796 NYS.2d 392 ! 2d Dept 
2005 I: NYCTL 1998-2 Trusll• Le11i11. I 3 AD3d 595. 786 NYS2d 351 l2d lkpt .20041). Dcfon<lanrs 
rel iance on u,·crrulcd cascluw is rejected. 

lkl<:n<lant seeks l\) place most orthe bla1m: for his pnxlicament upon his ex-wile. defendant, 
I .isa Miller. 110\·\\.~vcr. once the <lclcn<lanl was awarded the propc11)' in the divorce action. his loan 
modili1:a1ion application was reviewed and accepted by the plaintiff. Yet. the dcli.:ndanLrcf"usc<l to 
al'.c~pl th\! trial pcriml plan. Morel)VCI". there is simply 110 shov. ing or lack or gootl faith on the part 
l)f' th.: plai111ilT. If" any thing, the dcfondant has bcncCittcd for the pasl eight years hy not making 
mortgage and escrow payments and has been able to afford to pay lor his son·-; education at St 
Anthony's Catholic I ligh School and to be invo lvt..:d with his 1::.xtracurricular sports . . 'ud1 docs not 
constitute a hardship. 

··. ' tabil il) llf contra<:( obligations mtrst not be undermined by judicial sympathy .. l Graf 1· 

llope 811ildi11g Corp . 25.f l Y JI 1930j). 

Finally. dclc11dnnt's rc4rn.:st for disco\'cry is denied. ·r here is no shm\ing ash> how such 
dis1.:ovcry v.ould have helped to defeat plaintilT's motion for summary judgrm:nl (set.' JPMorgan 
Chase Bank, N atl. As.,·11. 1• Weinberger. 142 AD3d nt 6~5-6. wprn: A111erica11 Prescription Pfau, 
Inc. 1· A merican Postal Worker.\· U11io11. 170 AD2d 471. 565 NYS2d 830 j2<l Dept 19911). 
I kkndant · s rl!quest l(1r discovery has no\ been shown lo alter tht: outcome of the above line.Ii ngs (sec 
HSBC Ba11k US/1, Natl. Ass11. v A rmijos, 151 J\D3d 943. 57 NYS3d 205 l2d Dept :?.0 171: 
Citimortga;;e, Jue. 1· Guillermo. 143 AD3<l 852. 39 NY <-iJd 86 l2d Dept 2016j). 
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In lighl or the ubow. tl1l' Court finds that the plaintiff has su ffo;icntly demonstrated its 
cntitlemcm to the rcli,:rrcquc.stcd on its motion (see CPLR 3212. 3215, 1003 and RP!\J>L ~t>::n: 
Wells Fargo Bank, N.11. vA!i, 121/\D3<l726. 995 YS2d 73512d Dcpl 20141: Ceutra/ 11'/tge. Co. 
11 McC/ella11d. I]<) /\D3d 885. 991 YS2d NYS2<l 8712d Dept 20141: Peak Fin. Parlner.'i, Jue. 
1• Brook, 119 /\D3tl 916. 987 NYS2d 916 l2d Dept 20141; Plaza Equities, LLC 1• Lamberti. 118 
!\D3<l 688. 986 NYS2d 843 r2u Dept 20141: Flagstar Bnuk v Bellafiore. 94 !\03d I 044, 943 
NYS2d 551 I 2J Dept 2012 !). 

Thc l"ourl. thcrcli.)rc, grnnls plainti fT's motion (#002) in its entirely, denies dcfendaut · ~ crns~ 
motion (11001 ) m its entirety and simultaneously signs the proposed Order. as moclilieJ. 

DATED: .t ~/ J ~~ 
• I 
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