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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 32

«
In the Matter of the Application of
CHERVANTES ANDREWS, | ~ Index No. 452409/2017

. ‘ o -~ Motion Seq: 001

Petitioner, : _
DECISION & ORDER

-against-
. HON. ARLENE P. BLUTH
NEW YORK STATE OFFICE OF CHILDREN AND :
FAMILY SERVICES, NEW YORK STATE CENTRAL
REGISTER OF CHILD ABUSE AND MALTREATMENT,
“and NEW YORK CITY ADMINISTRATION FOR '
CHILDREN’S SERVICES, |

Respohdents
For a Judgment Pursuant to Article 78 of the ClVll

Practice Law and Rules
-X

T hé petiti_dn to inter alia annul a deterrnir‘latilén by ‘respondent the New York' State Office
‘of :Children and Family 'Ser.vices (“OCFS”) andv %0 amend .anc_l- seal an indicated r'ep'oft' against
petitioner is respéctfully trénsferred to the Appel_iate "Divi'sic.)n, First Departmenf for diéposition_
pufsuant to CPLR 7408(g).
Background

This proceeding arié_es out of an incident that occurred while petitioner wés walking her
ten-year old son to vschool_ on the morning of Novembéf '1-7,7 2015. During this walk, petitioner
wés involveci 1n aﬁ alter_caﬁon with another'-wom_;clr_i. Allegedly, this woman waé- the close friend

of another woman who was romantically involved with petitioner’é husband. OCFS argues that

Page 1 of 8

2 of 9_.-'



) . . A : _ FNUEX NU 4524097 2UL7
" NYSCEF DCC NO. 33 e ., . RECEIVED NYSCEF: 03/13/2018

petitioner vvas vupset after v1ew1ngp1ctures on social r_nedia of a c'akel',b'aked_ for her husban_d 'by( '
thc woman. involved in the altercati.‘on.‘ lsretitioner clai'rr:is fth’e 'wornan attacked fher':'and’:petitlioner :
was merely defendrng herself OCFS relylng. on statements from w1tnesses 1nslsts that it was.
| pet1t1oner who 1n1t1ated the ﬁght It is undlsputed that the ﬁght occurred rrght in front of
pet1t1oner S SOIfl.*. | | |
o ‘~.As_.a re‘su_l_t_.oi_f the-v‘alter‘catlon, petrtloner was_.arrested and "eveh\tuallypljeadedi guilty to -
| disorderly conduct— anon-crrmlnal ‘vr'olation_. ‘ Afew rnonth's”'l:at‘:e_r, »re_s'p'ondent'the Neverork N »
- Administration df _Chil'dren’s— Slfervices.. '(‘fAjcs?’)- ,invest.ilgated the fi_nCident and concluded that - |
" petltloner exh1b1ted 1nadeduate guard1ansh1p ‘In response to pet1t1oner S challenge of that
ﬁnd1ng, in May 2017 an Admrn1strat1ve Law Judge (“ALJ ”) concluded after a hearmg, that the
report was correctly 1nd1cated and denled pet1troner 8 request to have the case sealed as not :
relevant or reasonably related to her vvork wrth ch11dren 1n a school sett1ng (Petrtloner had
worked asa classroom a1de) lPetltroner seeks to annul thls determrnatron |
OCFS clarms that thls proceedlng must be transferred to the Appellate Division, First
bDepartment because.rt raises a quest1on of substant1al evrdence OCF S. also 1ns1sts that the
de‘cision‘ was r_ational’._ ' | o | | |
Difscussion :
| “.“Al report of chil-d.-abuse or n*laltreatment-must‘be e'stahl'\i:s'hed,v at an administrative
ekpungement hearrng, by a fa1r preponderance of the ev1dence Upon Jud101a1 rev1ewv the i 1nqu1ry
}1s l1m1ted to whether the admrnlstratlve deterrnrnatron 1S supported by substant1al evrdence in the
-record” (Parker v Carrzon 90 AD3d 5 12 935 NYSZd 14 [lst Dept 201 1] [denylng a pet1t1on

prev1ously transferred to the Appellate D1v1s1on by the Supreme Court that sought to have sealed"

¢
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and marked unfounded an O‘CFS decision]).

| . | As an initial mattef,’ tﬁe Court mu'st ﬁfsf de'(.;id.e. whether thé pr.c;cveeding .must bf:
transferred to the First Depairtrhent. Where fhe issﬁe of substantial evidéhce is raised “the court .
sh.all‘ﬁrst dispose of such other obj ections as could terminate the prdceeding, including but not
limited to lack of jurisdiqtiof;, statute of limitatioris’.and res judicata, without reaching the
substanﬁal ievidence issue. If thé d}eterminatior'l of ;the other objections does not terminate the
proceeding, the court shgll_ make an ordér direct.i.rllg:f that- it be transferfed' for disposition to a te'rrn'
of the appellate division”:(CPLR 7804[g]).

" ‘Where a petition “raises an issue of substaét’ial evidence, in the absence of other . -
objections as could terminatg the.pr_oce.'eding, the _pfééeeding should [be] transferred to [the
A}Spellate bivi_sion]” (Dillin v Waterfront Commn. of New Yor}c Harbor, 119 AD3d 429,428,
9§0 NYS2d 170 [1st Dept 2014])). o |

| The Court observes that petitioner .u_sed‘.th'e_ term_ “substantial evidehce” five times in the
petitiorl. For instance, petitionér aileged that ‘;thisl-'[OCFS’] decisibnvlackéd substantial evidence
and was arbitrary, capricious, _c'lontrary to law and an abuse of discre.tion”‘(N YSCEF Doc. No. I,
9 4). Petitioner’s memoraﬁdﬁm of law in s_ubporf explj'citly states thaf_“thé ultimate finding of
méltre_atment lacks substaf;.tial evidence as a résui_t. of f_hé ALJ’s reliance on this erroneous
finding of ‘premeditated assault™ (NYSCEF Doc. No. 19 at 6),
Petitioner, in reply, attefnpts to distance herself from the statements‘. in her moving papers
and clairﬂs that the proceeding should not be tranéferred_ to the First Department. Petitioner
- cléims that there are legal eﬁoré Which this Coﬁrt r’;rii.ustvaddress before reaching the issue of

substantial évidence, incl{lding the ALJ’s failure to utilize the ten-factor té_st to determine

-
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vyhether the maltreatment is relevant and reasonably related‘_to employment. Petitioher also
claims that the ALJ’s decision improperly.concluded that there was maltreatment by failing to
censider whether petitioner’s behavior fell below a minimum degree of cafe and caused harm to-
her son.
Maltreatment
- Petitioner claims that ALJ’s decision was arbitrary because it di:d not follow the statutory
elements of a finding of maltreatment. In her decision; the ALJ identified the three-prong test
aldplicable to maltreatment, which includes “(1) the child’s _physieal, mental or emotional
condition was impaired, or was in imminent danger of becoming impaired; (2) the parent or
custodian failed to ex'ercis‘e a minimum degree of care under the circumstances in question; and
.(3") the parent’s or custodian’s failure to exercise the requisite degree of care caused, or
threatened, the impairment in the child’s condition” (NYSCEF Doc. No. 3 at 4). With respect
to this issue, the ALJ found that:
' During the investigation, the Appellant admitted to having her son with her; handing
him her pocketbook and defending herself. The notes record several times the
Appellant was loud, or belligerent with workers and refused to allow anyone to talk
to her son about the incident. The Appellant pled guilty to disorderly conduct and
has a two-year order of protection. Itisnotdi sputed that Appellant’s son was present
and next to her [sic] mother when the altercation started. It is also clear from the
evidence that the victim sustained injuries and the Appellant [510] self-serving
testimony denying she did nothing more than hold the woman at arm’s length is not
credited. Appellant was involved in a physical altercation outside with her son _
observing the incident and in close proximity of the physical altercation. -
Accordingly, it is determined that the Agency has met its burden of proving by a fair
preponderance of the evidence that the Appellant comm1tted the maltreatment alleged

(NYSCEF Doc No: 3 at 7).

Petitioner does not dispute that_ the ALJ identified the eorrect elements for maltreatment.

Instead, petitioner claims that the ALJ did not analyze the three elements. But the paragraph
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c‘ited above implicitly analyzes all of the elements of maltreatment. Petitioner’s son was in
imminent danger by standing right next to his mother while she was in a fight. ‘The fact that the

ALJ discredited petitioner’s testimony and found that she was much more than a passive

. participant (i.e., that petitioner did more than just-hold the woman at arm’s length) directly

é}i)plies to the second and third :eler.nents.v Whethef theAseA findings éire eno{lgh‘ to support a claim
for maltreétment isa qué_stion of substantial evidence. It is not an érror of law or an abuse of
diéécretion simply beéause petitioher div‘s-agrees with the ALJ’s conclusions.

Tfe~n-Fact0r Test | | |

Petitioner also argues that the ALJ did not properly utilize the ten-factor test to consider

whether petitioner’s maltreatment was relevant and reasonably felated to employment by a child

care agency. However, this issue cannot be divorced from the substantial evidence analysis and,
therefore, it is not a basis to terminate the proceeding. The ALJY’s finding on this issue concluded

that:

The Appellant’s testimony that her actions were a matter of a momentary loss of
composure are inconsistent with the record. Her actions during the incident were
premeditated. ~She handed off her pocket book and attacked the other woman.
Further, her anger continued during the investigation. Only a short period of time has
passed since the incident. One anger management class, learning breathing skills,
hardly seems significant when compared:to a premeditated assault, which the
Appellant seems to have stewed over for an extended period. Appellant’s testimony
on this issue is not found to be credible. Accordingly, it is determined that the
indicated report is still relevant and reasonably related to childcare issues and may
be disclosed to licensing agencies and prospective employers. (N YSCEF Doc. No.
3 at 8-9) ‘ - a

Petitioner’s memorandum of law admits that some factors were addressed and does not -

argue that all factors mu'ét be analyzed (see NYSCEF_Doc.. No. 19 at 7-8). Instead, pétiti'oner

identifies three factors that the ALJ e_\}aluated and contends that the analysis of two of the factors
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‘

s .unconvincing and that other.factors ?s’ﬁould have been vconsivdered T-h'is Court'is 'unab'le to»ﬁnd '
that the ALJ erred in applymg the law because the ALJ d1d not address certain factors espec1a11y
| . where the ALJ was not requzred t0 address all 10 factors The fact that thrs Court ‘may have
drafted the decrsron drfferently does not ‘requlre thls Court to. reverse the ALJ ’s determmatlon.
. , Thls 1s,not a ca.se.where_ the AL_J» apphed jthe wrong_l_aw_or,falled'to cite any fact_s 1in-

' support of her _conclusion‘;i The ALJ, ’accOrdihg' topetltroner, addres_'sed_;the-»séri'ousne_ss ofthe -
incident, the amountof trme thathas pa'ss‘ed.:s._ince the1nc1dentand petttiOner’s pur_ported
rehabilttation; fhat is the :'es(sence of afsubstantial ev1dence qhestion—; 1whEther the.:A.-I;J s

o dec1sron relatmg to the ten- factor te‘st.was supported bv enough facts. ThlS Court does not
con51der the ALJ ’s dec151on to. be arb1trary or caprrcrous 51mp1y because petrtloner thmks that :
other factors should have been addressed and that these factors are favorable to petltloner

Petltloner s rehance on Natasha W v New York State Off‘ ice of Children and Famtly

Servzces (145 AD3d 401 42 NYS3d 126 [lst Dept 2016]) does not compel a d1fferent outcome

In’ Natasha W the underlymg facts were undlsputed— petltloner used her ﬁve year old son to help

2

, her shophft (za’ at 402) Here the facts are drsputed— petltloner clalms she was not the aggressor
in the ﬁght and that she merely held the other woman off whlle the ALJ concluded that itwas a
,_ ,premedltated assault : -Accordlngly, 1t does not matter that the Supreme Court in Natasha W did

not,transfer the proceedmg K_to‘the First Departmen_t »rb:ased_ or_r the rssue »of substantlal’ev.ldence— in

: ‘Although petltloner insists that the" ALJ s conclusmn that 1t was.a premedrtated assault
was irrational given that petitioner pleaded guilty to disorderly conduct, the Court notes that -
_ petltloner also claims that this finding was not supported by substantial evidence (NYSCEF Doc.
~ No. 19 at 14). And pleadmg to a lesser charge and undergomg anger management does not -
prevent the ALJ from ﬁndmg that the fight was premedltated It can certainly.factor into whether
there was substantial evidence for that conclusion; but the ALJ wasentitled to discredit -
petmoner s account of the: 1nc1dent and find that she had a motlve to attack the other woman
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' N;ztasha W‘, there were only legal issués to éons_idef because the facts of the case were not in
dispute. |
Summary

This Court cannot reverse the ALJ’s decision because fhe ALJ d-id not explicitly appIy the

elements of maltreatment to the facts or address the applicability of every factor included in the

ten-factor test. Of course, adding that analysis would have provided more clarity with respectvto :
the basis for the ALJ’s findings. Nevertheless, fhe Court cannot specifically instruct the ALJ how
to draft decisions.

At oral argument, petitioner stressed that the ALJ’s decision was baseless because the
ALJ ’s “finding of facts” section .only found that petitioner was in a physical altercation and does
not mention that it was premeditated (see NYSCEF Doc. No. 3 at 2-3). But the ALJ’s findings
are not limited to that section; the ALJ found petitioner;s testimony not credible and found that
the fight Was prenieditated later in the d(;,cisio‘n (id.at 8). Simply bécause those findings were not
included it the ALj ’s self-titled “ﬁndiﬁg of facts” section does not render the conclusion
meritless. And the cohclusion i'ts_elf— that the attack was premeditated— is a question of
substantial évidence. The .ALJ qlearly thought it was premeditéted based on her evéluation of
petitioner’s testimony and reports about witnesses’ statements concerning_ the fight.

To the extent that betitioner claims that the ALJ’s de‘terminat_ion was supportéd by
un?reliable hearsay,_fhaf aésé'rtion»does not prelverllt this Court froni transferring this proceeding to
fhé First I.)epartment.jPetitioner raised the hearséy‘ issue for thé first tifné in reply and the ALJ
weis entitled to‘rely on hcarsay e?ideﬁce and to make credibility determingtib’ns (including -

whether the evidence was corroborated) at the hearing. For .instahce_, petiti.oner contends that no
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photographs of the injuries suffered by the other woman in the fight or Facebook messages
allegedly revealing petitioner’s motive were produced at the hearing.‘ Those are substantial
! evidence issues. |

To be c‘lear,.th‘is decision on]y.eonsiders Whether this Court can terminate the instant
proceeding separate and ap_art from the issue of énbstanti_al evic’tence. “The Court finds that the
iasue of substantial evidence is jnextrtcabty intertwined with the objections raised by petitioner
: eépecial_ly Where; as here, the facts are in dispute, petitioner dee’s not raise proeedural obj ection-s
and there is no claim that t‘_h_e ALJ apptied the wrong standards; Instead, petitioner claims that
ALJ shoulrl have used the sarne variable, ten-factor test and analyzed the same elements of
t 7 rnaltreatment to reach a different.conclvnsion based on petitioner’s version of the facts. That is a
qnestion of substantial evidence..

Accordingly, it is hereby

ORDERED that the appllcatlon by petitioner seeking to vacate and annul a determlnatlon
by OCEFS is respectfully transferred to the Appellate Division, First Department for dlsposmon
: , pursuant to CPLR 7408(g). This proceedlng involves an issue as to whether a determination
made as a result of a hearing helti, and"at whi_ch’ evidence \tfas taken, pursuant to direction of .law,
is, on the entire record, is supportediby 'subst_antial.evidence (CPLR 7803 [4]).

Petitioner is directed to serye a‘copy-of this erder with notice of entry upon the_County
Clerk (Room 141B), who is directed to I.transfer. the file to the ‘,p ellate Division, First
Department.

Dated: March 12, 2018
New York, New York

ARLENE P. JﬁLUTH JSC
' HON. ARLENE P. BLUTH
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