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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON, FILEEN BRANSTEN PART 3
Justice
X
MG MANAGEMENT (MARYLAND) LLG, INDEX RO, REED14/20%7
Plaintiff,
MOTION DATE banezos
MOTION SEQ. MO, goa
o 4 =
WEST 44TH STREET HOTEL LLC, TISHMAN ASSET
CORPORATION DECISION AND QRDER
Dafendant.
X

The following e-filed documents, iisted by NYSCEF document number 70, 71, 72, 73, 74, 758, 78, 77,
78,79, 80, 81, 82, 83, 84, 85, 88, 87, 66, 97, 88, 89, 100, 101, 102, 103, 104, 105, 108, 107, 108, 108,
110

ware read on this application tofor Vacate TRO

Upon the foregoing documents, itis

ORDERED Plaintifls Motion for a Preliminary Injunction is GRANTED as stated on the April

4, 2018 record and transcript (Michael Barfield, OUR) at 22:12-29:19; it is further

ORDERED Defendant’s Motion o Vacate the TRO is DENIED as stated on the April 4, 2018

record and franscript (Michae! Barfield, OCR) 4t 29:18-19.

OGRBERYD while the Court relies on the rationale provided in the above referenced transcript it

also explains as follows:
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Plaintiff has moved pursuant to CPLR 6301 for a preliminary injunciion enjoining
Detendants from terminating the Management Agreement, removing Plaintiff as manager of the

Hotel and self-operating the Hotel, until a full resolution of this matter on the merits,

To obtain a preliminary injunction, Plaintiff must show {1) & likelthood of success on the
merits, (2} irreparable harm absent the injunction, and (3) a balancing of the equities in its favor.

Aetna Ins. Co. v Capasso, 75 NUY.2d 860 (19900,

Likelihood of success on the merits

On 2 motion for a preliminary injunction, the movant need only make a prima facie
showing of a likelihood of success on the merits of its underlying claims, See Parfmed Co. v.
Pro-Life Counselling, Inc., 91 AD.2d 351, 553 (st Dep’t 1982). First, Plaintiff argnes no event
of default cccurred entitling Defendants to terminate the HMA. Plaintiff ascerts the provisions of
the HMA are extremely generic and Plaintiff has satisfied those provisions.

The HMA requires (1} Plaintiff “exercise commercially reasonable, good faith and
diligent efforts,” (2 use “reasonable discretion and business judgment, consistent with sound and
prudent practices of first class hotel operators in the Borough of Manhatian, New York” in
operating the Hotel, and (3) comply with the “dutics of care, loyalty, good faith and fair dealing
and other duties customarily owed by an agent o a principal in an agency relationship 1o the
extent recognized under common law or otherwise.” HMA §5§1.01, 1.04, 16.01. Plaintiff also

argues it has properly passed every performance test outlined in §14.03.

Defendant argues Owner terminated the HMA pursuant to its contractual righis.
Defendants provided a detailed statement of all of Plaintiffs alleged defaults in its six-page
Notice of Default dated April 18, 2017, Moreover, Defendant asserts the performance test

SEES14/2017  IHE MANAGEMENT (MARYLAND) LLC vs, WEST 44TH STREET HOTEL LLC Page 3 of 8
Motion No, 803
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cutlined in § 14.03 has nothing to do with Owner’s rights to terminate IHG pursuant to the
default provisions under Sections 14.01 and 14.02. Contrarily, Plaintiff argues cach and every
defanlt allegation relates to the bottom-line performance of the Hotel, which is objectively
measured by the performance test provided in § 14,03

In opposition to the motion, Defendants again argue the Managing Agreement is a
personal services confract, that cannot be enforced by specific performance or injunction and can
be terminated at will, In conjunction with Motion Sequence 002, however, the Court already
disposed of the argument that this HMA is exempt from specific performance under both an
analysis of applicable Maryland law and an analysis of personal service contracts.

Also, under Section §16.01, the parties expressly agreed the HMA could NOT be
terminated at will. Plaintiff also argues specific performance and preliminary injunction are
relief available for anticipatory breach under Marviand law. Title 23 of the Marviand
Commercial Code provides for specific performance as a remedy for anticipatory breach of a
management agreement. Md. Code, Com. Law § 23-102(b}. {A court may order the remedy of
specific performance for anticipatory or actual breach or attempted or actual fermination of an
operating agreement notwithstanding the existence of an agency relationship between the parties
to the operating agrecment),

While the Court is not charged with determining whether Plaintiff ultirnately defaulted nnder
the HMA at this time, it does find Plaintiff has made a prima facie showing of a likelihood of

suceess which has not been successfully refuted by Defendants,

{Continued on Next Page]
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3 of 34



["PITED_NEW YORK_COUNTY CLERK 047 107 2018 10:06 AM | NDEX NO. 655914/ 2017

NYSCEF DOC. NO 115 RECEI VED NYSCEF: 04/10/2018

IHG Management v. W, 44 Street
633914/2017 4

Irrenasrable Harm

Plaintiff argues it will suffer irreparable harm due to (1) loss of a2 unique and
irreplaceable asset and (2) harm to its business reputation and goodwill. Defendants assert where
a hotel manager receives fees in return for its services managing the Hotel, the Manager’s
damages are calculable and thus no irreparable harm exists. See Woolley v. Embassy Suites, Inc.,
278 Cal. Rptr. 719, 728 (Ct. App. 1991).

Plaintiff argues the Managing Agreement provides Manager also is entitled to additional
benefits, inclading construction of the Hotel to InterContinental brand standards and
specifications, the Hotel would be identified to the public as associated with the InterContinental
Brand, and that Manger would be entitled to include the Hotel in its marketing program. See
Recitals at A, § 1.03, § 1.04(}. The loss of a business reputation and good will sometimes
constitute irreparable harm. See DMF Leasing v. Budget Rent-A-Coar of Maryland, Inc., 161 Md.
App. 640, 651 (Md. Ct, Spec. App. 2005},

Most compelling to this Court is, however, if a Preliminary Injunction is denied Plaintiff
will be deprived of its contractual right (under Maryland Law) to seek specific performance of
the HMA. It is not disputed if the Preliminary Injunction is not issued, Defendants will follow
through on their sttempt to terminaie the HMA. Therefore, if Plaintiff can demonstrate it did not
default, it will be unable to retroactively refurn as manager to the property. The necessary
forfeiture of a contractual right entweighs Defendants alleged harm in having to work with

Plaintiff for a few more months.,

{Continued on Next Page]
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Balance of the Equities

Finally, the equities prong “requires the court to look to the relative prejudice to each
party accruing from the grant or a denial of the requested relief” Sau Th Mo v, Xaun T Lien,
198 A12.2d 186, 186-87 (1st Dep't 1993). Marvland courts have held “with respect to the
balance of the equities, in termination cases, courts usually find that the equities tip in favor of a
long-term franchisee facing termination, reasoning that maintenance of the status guo will not
injure the franchisor while failure fo grant an injunction and permit termination might result in
destruction of the franchisee’s business.” DMF Leasing, 161 Md. App. at 651,

Plaintiff argues if the injunction is not granted, Plaintiff will be deprived of its day in
court. In addition, Plaintiff contends such a decision would cause significant uncertainty with
respect to hotel managerment agreements that are governed by Marviand law. Defendants argue
they are being prohibited from managing their own Hotel, and, if forced to continue to emaploy
Plamntiff as manager, Owner might default on its loan obligations. Defendants claim their
Owner’s debt financing recently matured and all refinancing options are at significantly less
favorable terms that may require debt payments in excess of the Hotel’s available cash flow.

While Defendants complaints may have credence, the Court is also cognizant that the
Defendants voluntarily entered into a long-term management agreement with Plaintiff. To
permit Defendants to unilaterally terminate the contract, in vielation of Marviand law and
without establishing whether the grounds on which the fermination is based are valid, would
undnly prejudice Plaindiff,

Therefore, the Court finds all factors tip in favor of Plaintiff and GRANTS Plaintiffs
motion for a Preliminary Injunction (Motion Sequence 001 —~ Separate Order issued), enjoining

Defendants from terminating the HMA ontil the action has been resolved.

SEEIA201T  IHG MANAGEMENT (MARYLAND) LLC vs, WEST 43TH STREET HOTEL LLE Page §of8
Rotion No. 808
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Consequently, Defendant’s motion to vacate the TRQ (Motion Seguence 003) is

DENIED,
A < \x::‘i&lioj\f_‘f\f Yo oSS .
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