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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: AR PART 3

- e e s X
LABOR LAW 240 RISK MANAGEMENT, LLC and
SHERRY & SONSK, INC,,
Plaintiffs,
-against- Index No.

H34564/2017

CRC INSURANCHE SERVICES, INC,, AMTRUST
NORTH AMERICA INC, AMTRUST
INTERNATIONAL UNDERWRITERS LTD., AMTRUST
FINANCIAL SERVICES, INC., INTERNATIONAL
SPECIALTY BROKERS, LTD,, and ALEX KULLMAN,

Defendants,
- X

Bransten, J.;

Motion sequence Nos. 001, 002, and 003 are consolidated for disposition, and are
disposed of in accordance with the following decision and order.

Defendants AmTrust North America, Inc. (AmTrust North Am.), AmTrust
International Underwriters Lid (AmTrust Intl}, and AmTrust Financial Services, Inc.
{AmTrust Financial) move for an order, pursuant to CPLR 3211 (8} {7), to dismiss the
complaint against them for failure to state a claim {motion seq. No. 001}, Defendants CRC
Insurance Services, fnc. (CRC) and Alex Kullman move to dismiss the complaing, pursuant to
CPLR 3211 (&) (5} and {7}, based on the statute of frauds and for failure to state a claim
{motion seq. No. 802}, Defendant International Specialty Brokers, Ltd. (“ISBL”) initially
moved to dismiss (motion seq. No. 003), but then setiled with plaintiffs and withdrew its

motion,
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L Background

In 2013, sonparty Mark Sherry, an insorance broker and founder of plaintiff Shenry &
Sons, Inc. {“Sherry & Sons™), developed an insurance program offering New York
construction contractors affordable coverage for gravity-related injuries sustained by
construction workers, with premiurms that were significantly lower than those available in the
prevailing markets (the “Program™). Affirmation of dndvew J. Costigan, Fxhibit 1; see also,
Amended Complaint, 1 2, 24, 28, In seeking an ingurance carrier to issue the master policy
to anchor the Program, Sherry enlisted the help of g long-time friend and business associate,
defendant Knliman, who worked for defendant CRC and had a previous business relationship
with, and an ownership interest in, defendant ISBL. 14, 99 29-31.

In 2016, AmTrust North Am. agreed to be the insurance carrier of record for the
Program, assuring Sherry that it would participate in the Program for five vears. 4, §29.

On January 1, 2016, AmTrust Intl. and AmTrust North Am. {collectively, “AmTrust™)
entered into 8 Managing Producer Agreement (“MPA™) with CRC to have CRC act as the
manager of the Program. /4, ¥ 36; see also, Costigan Affirmation, Exhibit 2. Under the
MPA, AmTrust appointed CRC, as Producer, on a non-exclusive basis, to market, solicit,
underwrite, bind, execute and service the policies under the Program on behalf of AmTrust.
See, Costigan Affirmation, Exhibit 2 at 1. The MPA included an Amendment No. 1 by
which AmTrust approved of CRCs delegation of certain of its responsibilities to plaintiff

Labor Law 240 Risk Management (“LL240RM”) and defendant I1SBL to be performed under
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the direction and supervision of CRC. dmended Complaint, % 39, See also, MPA,
Amendment No. 1,

Amendment No. | also provided that i LL240RM or ISBL failed to perform the
functions as required by the MPA, AmTrust could terminate the MPA with immediate effect
“by giving written notice to [CRC] by overnight delivery or certified mail return receipt
requested”. MFP4, Amendment No. 1, § 3. Plaimiffs LL240BM and Sherry & Sons provided
their underwriting guidelines for the Program, which was included as an addendum to the
MPA, dmended Complaint, § 37, Section 4 of the MPA Addendum provided that CRC was
0 receive certain program fees, initial commissions, and profit sharing fees, the latter of
which were not payable to CRC unti! after three years of the Program. Costigan 4ffirmation,
Exhibit 2.

On January 6, 2016, CRC and LL240RM entered into a separate agreement, titled
Underwriting Manasgement Services Agreement (“IIMSA”™), which set forth the services that
LLZ240RM was to perform in connection with the Progrant, In the UMSA, LL240RM was
referred to as “Manager,” and its relationship with CRC was that of an independent
contractor. UMSA § 1 at 2. The UMSA included a termination provision providing that the
agreement could be terminated under ceortain specified circumstances, including in the event
of termination of the MPA. 7d, UMSA § 9 al 6.

CRC, ISBL, and LL240RM entered into an oral fee-sharing agreement, under which
CRC would share with LL240BM and I8BL all program fees that AmTrust paid to CRC

under the MPA (“Fee Sharing Agreement™). dmended Complaint, §45. CRC and Sherry &
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Sons also entered into a brokerage agreement, whereby Sherry & Sons would be paid 10
percent of the premiums for insurance policies it originated (“Brokerage Agreement™). /d,
¥ 45, 63,

Shortly after the MPA and UMEA were executed, on January 15, 2016, Sherry, on
behalf of Sherry & Sons, entered into a Non-Compete Agreement with AmTrust. /4, ¥ 48,
This agreement prohibited Sherey & Sons, during the term of the MPA and for 24 months
after, from representing or contracting with any other insurer, directly or indirectly, for any
business that could have been eligible to be written or placed with AmTrust under the MPA,
except for eight specific customer accounts previously serviced by Sherry & Sons. 14,

From January 2016 through MNovember 2016, plaintiff LL240RM performed s
obligations under the UMSA, and CRC paid for such performance under that agreement and
under the Fee Sharing Agreement. #d., §45. Thus, CRC paid Sherry & Sons, as directed by
LL240RM, four percent of the preminm commissions which it received in the form of
Program fees under the MPA, totaling 3229,180. 74, During that same period, CRC paid
Sherry & Sons $143,218.36 as commissions under the Brokerage Agreement 54, 9 64,

On September 29, 2016, AmTrust performed an audit of LL240RM s books and
records, but did not produce a report of its findings. /4., § 51, About one month later,
AmTrust prohibited Sherry & Sons and LL240RM from participating in the underwriting
process for the Program, and all payments ceased. /., § 33, On November 21, 2016, CRC
sent an email to iis employees, with a copy to ISBL, notifying them that, effective

immediately, Sherry and L1240 RM were no longer involved with the Program. fd, 4 34,
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From November through December 2016, the underiving master policy remained in
place, and AmTrust and CRC continued to write coverage for eligible trade contractors
without the tnvolvement of plaintiffs. fd. Thereafter, AmTrust fatled to renew the master
policy at the end of 2016, and, instead, {ssued individual policies under the Program. i, ¥4

33,6708,

48 Procedural History

in June 2017, plaintiffs commenced this action, alleging that defendants unilaterally
excluded them from the Program while continning to commercially exploit the Program, and
use plaintiffs” underwriting forms and guidelines, without paying plaintiffs any continuing
commissions and/or profit sharing payments. The Amended Complaint asserts 11 cauges of
action, including: (1) breach of the MPA against AmTrust; (2) breach of the Brokerage
Agreement against CRC; (3) breach of the agreement with ISBL; {4 & 5) breach and
anticipatory breach of the UMSA and the Fee Sharing Agreement against CRC; (6} tortious
interference with the UMSA and Fee Sharing Agreement against AmTrust, Kullman, and
ISBL; (7} torticus interference with the MPA against CRC, Kullman, and ISBL; (&) unfair
competition against all defendants; (9} breach of the covenant of good faith against AmTrust,
CRC, and 18BL; (10} unjust enrichment against all defendants; and (11} in guantum meruit

against all defendants.
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AmTrust urges that the complaint be dismissed against them on a number of grounds.
They urge that plaintiffs’ first claim, for breach of the MPA, is insufficient because
LEL240RM was not an intended third-party beneficiary of the MPA, and it fails to plead a
breach., AmTrust argues that plaintiffs’ tortious imerferéme claim (sixth cause of action) 18
insufficient, becavse i fails 1o ideniify any breach of the agreements, and AmTrust could
terminate the MPA at will.

Further, AmTrost asserts that it had an economic interest defense to such claim.
AmTrust urges that the unfair competition claim fails, because the contracts did not prohibit
AmTrust from running the Program without plaintiffy, and Sherry’s alleged proprietary
interest in the Program does not qualify as a trade secret. They argue that the breach of the
covenant of good faith implied in the MPA should be dismissed, because plaintiffs were not
parties to the MPA. AmTrust further asserts that the unjust enrichment and quantum meruit
claims should be dismissed, as duplicative. Finally, AmTrust maintains that all claims
against AmTrust Financial should be dismissed, because it was not & party to the transactions.

Defendants CRC and Kullman argue that plaintiffs concede they were compensated
fully for the services they provided, and, a3 the contracts demaonsirate, they do not have any
perpetual right to future participation in the Program. They assert that plaintiffs fail to point
1o any provision in the UMSBA or the purported Fee Sharing Agreement that was breached.
They contend that there was no anticipatory breach, because the payment of any profit
sharing fees is not due until three years after the first Program year, which would be in 28195,

Moreover, they urge that recovery under the Fee Sharing Agreement is barred by the statute
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of frauds., They contend that the tortious interference with the MPA claim is insufficien,
because they are parties {o the MPA, and there are no allegations to support Kullman’s

individual Hability, They maintain that the breach of covenant claim is duplicative of the
unsustainable breach of contract claim. Finally, they urge that the unjust envichiment and

quantum merit claims are barred by the contracts covering the identical subject matter,

Hi. Discussion

For the following reasons, the AmTrust Defendants’ motion to dismiss is granted, and
all claims against them are dismissed. The CRC and Kullman Defendants’ motion to dismiss
i3 granted, and all claims against them are dismissed,

On 3 motion to dismiss, pursuant to CPLR 3211, the court must afford the pleading a
liberal construction, accept the facts alleged in the complaint as true, and accord the plaintiffs
the benefit of every possible favorable inference. Leon v Moriines, 84 NY2d 83, 87-88
{1994). Where a factual question is presented, and the issue cannot be resolved as a matter of
faw, the motion to dismiss must be denied. See Condren, Walker & Co., Inc. v Wolf 19 AD3d
1531, 182 (1% Dept 2008). “[Flactual allegations that do not state a viable cause of action, that
consist of bare legal conclusions, or that are inherently incredible or ¢learly contradicted by
documentary evidence are not entitied to such consideration”. Skillgames, LLC v Brody, 1
AD3d 247, 250 (1™ Dept 2003}, Where dismissal is sought based on documentary evidence,

the motion will succeed “only if the documentary evidence submitted conclusively
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establishes a defense to the asserted claims a3 a matter of law”, Mandarin Trading Lid v
Wildenstein, 65 AD3d 448, 458 (2009}, afd 16 NY3d 173 (2011}, citing Leon v Martinez, 84

NY2d at 88,

A Claims against AmTrust Financial

First, the claims against Antlrust Financial are dismissed, in their entirety, as
AmTrust Financial did not have any connection with the transactions at issue. The Amended
Complaint refers to AmTrust Financial in only two paragraphs— paragraphs 48 and 80, In
paragraph 48, plaintiffs allege that nonparty Sherry entered into the Non-Compete Agresment
with AmTrust Financial. dmended Complaint, § 48, The Non-Compete Agreement annexed
to the complaint, however, clearly shows that the agreement, which is on AmTrust North
Am. letterhead, is between AmTrust North Am. and Sherry & Sons. See, Castigan
Affirmation, Exhibit 6.

I the agreement, AmTrust Novth Am. is defined as “AmTrust North Americs, Inc. on
behalt of AmTrust International Underwriters Limited”. 74 The fact that the signature block
indicates that the person signing on behalf of AmTrust North Am., was “Julian Griffiths,
AmTrust Financial Services, Inc., Chief Undervwriting Officer-Casualty & Other Lines,” and
that the letterhead indicates that AmTrust North Am. is “an AmTrust Financial Company,”
does not make AmTrust Financial a party to the agreement. In any event, that agresment is

not mentioned again in the complaint, and is not a basis for plaintiffs’ claims for relief.

11 of 28



["FITED_NEW YORK_ COUNTY CLERK 05/ 08/ 2018 01: 43 PV | NDEX NO. 654564/ 2017

NYSCEF DOC. NO. 85 RECEI VED NYSCEF: 05/08/2018
Labor Law 240 Risk Mge, LLC v CRC fns. Servs., Ine. Index No. 654364/2017
Page 9 of 25

In paragraph 80, plaintiffs allege that “[tlhe acceptance, use and commercial
exploitation by Defendants AmTrust International and AmTrust Financial of the delegated
services performed by LL240RM under the MPA confirmed AmTrust North America’s
contractual obligations to LL240RM under the MPA”. dmended Complain, §80. These
allegations are part of the frst cause of action which is asserted only against AmyTrust North

Ant and AmTrust Intl, not AmTrust Financial, The reference to AmTrust Financial appears

corporate formalities or entities, and that they should be entitled to discovery on this issue, is
rejected. Plaintiffs have failed to plead any basis for plercing the corporate veil, Thus, all

claims against AmTrust Financial are dismissed.

E, Breach of Contract Claims against Am Trust Novth Am.

The first cause of action against AmTrust North Am. and AmTrust Intl. for breach of
the MPA also is dismissed.

To state a claim for breach of contract, LL240RM must allege the existence of a
contract, the plaintiffs’ performance thereunder, the defendants’ breach, and damages
resulting from the breach. See Neveo Conty. Ine. v R.P. Brennan Gen. Contrs, & Rides., inc.,
139 ADD3d 5135, 515 (1% Dept 20168); Second Sowrce Funding, LLC v Yellowstone Capital,
LLC, 144 AD3d 445, 445-446 (17 Dept 2018); Harris v Seward Park Hous. Corp., 79 AD3d

425, 426 (1% Dept 2010).
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Acknowledging it is not a party to the MPA, plaintiff LL240RM contends it may
nevertheless pursue a breach of contract claim against AmTrust as a third-party beneficiary of
the MPA, because CRC delegated to LL240RM the performance of certain of CRC’s
obligations under the MPA.

“The iﬁird»paﬁy beneficiary concept arises from the notlon that it is just and practical
to permit the person for whose benefit the contract is made to enforce it against one whose
duty it is to pay or perform”. Fowrth Oeean Putnam Corp. v Interstate Wrecking Co., 66
NYZd 38, 43 (1985) (internal quotation marks and citations omitted}. To assertaclaimasa
third-party beneficiary, the plaintiff must establish: (1) a valid and binding contract between
other parties; {2) that the coniract was intended for the plaintiff’s benefit; and (3} the benefit
was immediate, not incidental, indicating that the parties to the contract assumed a duty {o
compensate plaintifl if the benefit is lost, Siare of Cal. Pub. Employees’ Retivement Sys. v.
Shearman & Sterfing, 95 NY2d 427, 434-435 (2000},

Under the standards in the Restatement (Second) of Contracts for delermining claims
of third-party rights, the plaintiff must be an intended, not incidental, beneficiary, such that
performance of the promise satisfies the obligation of the promisee to pay money to the third-
party beneficiary, or the circumstances show that “the promisee intends (o give the
beneficiary the benefit of the promised performance™. LaSalle Natl, Bank v Ernst & Young,
285 AD2d 101, 108 (1% Dept 2001); see also, Fowrth Ocean Putnam Corp. v Interstaie
Wrecking Co., 66 NY2d at 44 {internal guotation marks and citation omitted); see Condren,

Walker & Co., fnc. v Wolf) 19 AD3d at 152, Tt must show that “no one other than the third
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party can recover if the promisor breaches the contract,” or that the contractual language
“clearly evidences an intent o permit enforcement by the third party”. Fourth Ocean
Putnam Corp. v Interstote Wrecking Co., 66 NY2d at 43, The “parties’ intent to benefit the
third party must be apparent from the face of the contract”, and thelr manifestation of intent
must be sufficient to make the beneficiary’s reliance probable and reasonable. LaSalle Nadl.
Bank v Ernst & Young, 285 AD2d at 108; see also, Fourth Ccean Putnam Corp. v Intersiate
Wrecking Co., 66 NY2d at 44, “Absent clear contractual language evineing such intent, New
York courts have demonstrated a reluctance o interpret circumstances to construe such an
intent”. LaSalle Notl, Bank v Ernst & Young, 285 AD2d at 108-109,

Here, 1L1L240RM is not a promisee of AmTrust, and the MPA does not require any
performance to be rendered to LLZ40RM. Under the MPA, AmTrust’s paymenis run o
CRC, not LL240RM, which was paid pursuant 1o a separate agresment with CRC, the UMSA
{Underwriting Management Services Agreement).  AmTrust did not retain CRC, as its
managing producer for the Program, for LL240RM s benefit. LL240RM fails to point to
any language indicating that AmTrust and CRC, as the parties to the contract, intended that
the MPA was for the benefit of LL240RM, and that they assumed a duty to compensate
LEZ40RM if the benefit was lost. Stare of Cal. Pub. Employees’ Retivement Svs. v Shearman
& Sterling, 95 NY2d at 434-435, CRC clearly had the right 1o recover from AmTrust if
AmTrust breached the MPA, however, there is no language in that agreement indicating the
parties intended to give LL240RM an individually enforceable right thereunder, See

Grunewald v Metropolitan Musewm of Art, 125 AD3d 438, 439 (17 Dept 2015) {members of
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public are incidental beneficiaries of MMA’s lease with the City, as neither lease language
nor circumstances indicate the parties’ intent to give public Individually enforceable righis
thereundery; Gonzalez v Fidelity & Deposit Co. of Maryland, 119 AD3d 432, 433 (1¥ Dept
2614 (pleadings failed to allege facts sufficient to show plaintiffs wers intended
beneficiaries of wage and benefits provisions of general contracty; Owrsler v Women 's
Imerare Cir,, 170 AD2d 407, 408 (17 Dept 1991} (documentation for National Endowment of
Arxts grant awarded to defendant ““to support production of & videotape by [plaintiffs],”” {ails

to show clear intent by NEA or defendant to permif enforcement of contract by plaintiffs).

Amendment No. 1 to the MPA evidences only that LL240BM was a delegee of CRC,
consented to by AmTrust, which was to perform certain specified underwriting services {or
the Program under CRC, the manager or producer. CRC remained bound by all terms and
conditions of the MPA, and was “fully responsible” for LL240RM s actions thereunder.
MPA, Amendment No, 1 at 2, The MPA tiself makes clear that CR{s right to delegate
certain obligations was subject to significant restrictions, including, that AmTrust had to give
written consent to any delegation, and that CRC remained responsible for any obligations that
it delegated, /4, MPA, Art ILC.13, Art I at 2.

The Addendun to the MPA, which attaches underwriting guidelines that identify the

three “key parties” to the Program as LL240RM, CRC, and ISBL, does not demonstrate that
LLZ40RM was an intended beneficiary to the MPA. The ounly party to the MPA identified in

the attached guidelines as a “key party” to the Program is CRC, and LL240RM fails to
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explain how this translates to LL240RM being an intended beneficiary of the MPA, Wherea
contract fails to expressly state the parties’ intention to benefit a third party, the third party
who contracts with the promises does not have the right to enforce the promisee’s contract
with another, Port Chester Elec, Constr. Corp. v Ailas, 40 NY2d 652, 656 1976).

AmTrust and CRC entered into the MPA for their mutual benefit, not to benefit an
entity that CRC retained to help it perform its obligations a3 manager and producer under the
MPA. LL240RM is, at best, an incidental beneficiary. While LL240RM asserts that i
should be permitied discovery on this issue, it falls to describe what discovery would bear on
this question. The MPA’s terms establish that, at best, LL2Z40RM is an incidental, not an
intended, beneficiary of the MPA, and discovery will not breathe life into plaintiffs’ claim.

Even if LL240RM was an intended beneficiary, or there was an issue as to its status,
plaintifls fail to allege a breach of the MPA. While the Amended Complaint refers to
Amendment No. i, it only asserts that it was breached by AmTrust’s actions in excluding
LL240RM from the Program. The MPA, including Amendment No.1, however, does not
guarantee that LL240RM would always be part of the Program, does not contain a time
period, and the delegation of some of CRO s duties to LL240RM was for an indefiniie period
of time, making the MPA terminable at will. Greenwich Vil Beverages v Food
Merchandisers, 8 AD2d 719 (1% Dept 1959Y; see also LoPresti v Massachusetts Mut. Life Ins.
Co., 30 AD3d 474, 476 (2d Dept 2006},

Moreover, the termination provision in the MPA, while providing for termination

upon written notice, only requires written notice to the Producer, which is clearly defined as
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CRC, MPA at 10, Thus, there is no basis to assert g breach, Therefore, the first cause of

action as against AmTrust North Am. for breach of the MPA is dismissed.

. Breach of Brokerage Agreement us against CRC

The second cause of action by Sherry & Sons against CRC for breach of the
Brokerage Agreement is dismissed for failure to state a ¢laim.

in the Amended Complaint, Sherry & Sous states it was paid a 10 percent commission
under the agreement from January 2016 through November 2016 in the amount of
$143,918.36, and concedes it was fully compensated during that period {amended complaint,
i 64, 87-88). It then vaguely alleges that CRC has breached by failing to continue to pay
commissions. As with the alleged breach of the MPA, Sherry & Sons apparenily claims that
CRC was required to contirue to pay it commissions indefinitely. It, however, fails to point
1o any policies it originated after November 2016, or between January and November 2016
that remained in effect such that CRC was required to pay it additional cormumissions, CRC
was not the insurer, and any decision to issue or renew policies would have been made by
AmTrust, the insurer, not CRC.

Moreover, there is no term of the Brokerage Agreement providing that CRC had an
obligation to renew insurance policies to ensure that Sherry & Sons would receive

commissions.
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B. Breach of the UMSA and Fee Sharing Agreement against (RC

The {ourth cause of action, for breach of the UMSA and the Fee Sharing Agreement,
also 1s dismissed,

LL240RM alleges that, pursuant to Section 12 of the UMSA and the Fee Sharing
Agreement, CRC agreed to pay it a four percent commission on premivms for Program-
related underwriling services, and that commencing in October 2016, CRC began excluding
LL240RM from the Program, and ceased paying any commissions, violating the terms of
those agreemenis. Amended Complain, §9 100-103,

As a prefiminary matter, the UMSA does not declare that LL240RM was the
exclusive underwriter for the Program, and, it is noted that CRC also was not the exclusive
manager underthe MPA. Compare, MPA4 with UMSA . Second, LL240RM does not allege
that it rendered any services after November 2016, It concedes that, during the time when it
actuatly performed the tasks specified in the UMSA, CRC properly compensated it for s
work, Aamended Complaint, 945, LL2Z40RM also concedes that, as of December 2016, it
was no longer participating in the underwriting process for the Program (id., 9 53). It fails to
point to any provision in the UMSA requiring pavment to it when services are not rendered.
Finally, the UMSA does not indicate that CRC must use LL240RM s services for any period
of time. Moreover, while it contains a termination provision, that provision does not require
provision of any written notice. UMS4 § 9 at 6. BEven if it did, CRC may terminate the

UMSA where the MPA was {erminated. 4
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As 1o the Fee Sharing Agreement, because LLI40RM {ails to allege any breach of the
UMBSA, there is no breach of this alleged agreement. The alleged Fee Sharing Agreement
simply defines the compensation resulting from section 12 of the UMSA, which is silent as to
the specific compensation to be paid to LL240RM, In addition, the claim for profit sharing
under this Fee Sharing Agreement is barred by the statute of frauds. Under General
Oblgations Law § 5-701 {a) (1), an oral agreement is void unless there is some wriling
subscribed by the party to be charged, if such agreement by its terms could not be performed
within one year from its making.

According to plaintiffs’ allegations and Addendum 1 of the MPA, CRC as the
Producer was entitled to profit sharing, if any, three years after the expiration of the first
Program year, MP4, Addendum 1, § 4(¢). Since the Program began in January 2016, profit
sharing fees, at the earliest, would not be earned until January 2019, Thus, LL2408M's
purported portion of the profit sharing fees could not be earned, and the Pee Sharing
Agreement with respect thereto, could not be performed, within one year, Accordingly, the
Fee Sharing Agreement needed to be in writing, signed by the party to be charged, to be
gnforceable,

&, Anticipatory Breach of the UMSA and Fee Sharing Agreement

Similarly, the fifth cause of action, for anticipatory breach of the UMSA and the Fee
Sharing Agreement, is dismissed as insufficient.

Again, LL240RM fails to allege that it performed any tasks under the UMSA or the

Fee Sharing Agreement after November 2016 and concedes it was paid for all services
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performed before that, and the agreements fail to contain provisions requiring it be paid if it
was no longer providing services under the Program. Additionslly, the profit sharing fees
have not, and may never, become payable under the MPA. Finally, the statute of frauds bars
recovery for anticipatory breach of the oral Fee Sharing Agreement with regard o profit

sharing fees. See, Cambi v. Tedesco Realty, LLC, 105 AD.3d 795, 796 (2™ Dept 2013).

£ Forfious Interference Claims

The sixih cause of action against AmTrust and Kullman for tortious interference with
the UMSA and the Fee Sharing Agreement fails to state a claim and, therefore, is dismissed.

To assert a claim for tortious interference with an existing contract, the plaintiff must
allege: (13 the “existence of its valid contract with a third party;” (2) “defendant’s knowledge
of that contract;” (3) “defendant’s intentional and improper procuring of a breach” of the
contract; and (4) resulting damages. White Plainy Comt & Apron Co., Inc. v. Cintas Corp., 8
NY3d 422, 426 (2007); see alzso Law Offs. of fra H. Letbowitz v, Landmark Ventures, Inc.,
131 ADD3d 583, 585 (2d Dept 2015); AREP Fifiv-Seventh, LLC v. PMGP Assoc., L.P., 115
AD3Z 402, 402 (17 Dept 2014

First, as to defendant Kullman, as an employee of CRC, a party to both of those
agreements, he is not a stranger to the contracts, dshby v, ALM Media, LLC, 1180 AD3d
459, 459 (1¥ Dept 2013). In addition, the Amended Complaint is devoid of non-conclusory
allegations of fact that would support the inference that Kullman induced CRC 1o breach ifs

agreements with LLZ40RM in any capacity other than that of an officer and/or employee of
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CRC, and that he was acting with malice, in order to impalr the plaintiff’s business, or for his
personal profit. Robbins v. Panisz, 61 NY2d 967, 969 {1984) (corporate officer not
personally liable for inducing corporation to breach unless activity involved a separate
tortious acty; Travelsavers Enters., Inc. v, Analog Analyrics, Inc., 149 AD3d 1003, 1007 (24
Dept 2017} (dismissed where no independent torts allegedly committed by officer); Baer v
Complete Off Supply Warchouse Corp., 89 AD3d 877, 878-879 (2d Dept 2011) {dismissed
where plaintiff failed to adequately allege independent torts by corporate officer); Pethanas v
Kooyman, 303 AD2d 303, 305 {1* Dept 2003) (must allege corporate officer’s acts which
resulted in tortious interference were bevond scope of employment).

Deriving some financial benefit as a shareholder of one of the parties to the f;ﬁmract ia
insufficient in and of itself “fo establish that his predominant motive was to obtain an
individual pecuniary benefit, rather than advance the inferesis of the corporation”. Katz v
East 13% Sy, Tifereth Place, LLC, 73 AD3d 706, 708 (2d Dept 2010). Thus, plaintiffs’
assertion that Kullman has a financial interest in INBL, without any allegations of fact that his
predominant motive was (o obtain a personal pecuniary benefit, fails to provide a basis for
individual liability for Kullman, Therefore, LL240RM has not stated a claim holding
Kullman personally liable on the theory that he induced CRC to breach the agresments for
personal gain.

As 0 AmTrust, as determined above, there was no breach of the UMSA or the Fee
Sharing Agreement. Moreover, AmTrust had an economic interest in those agreements, as it

was the Insurer under the Program and it approved CRC's delegees, including LLZ40RM, on
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whom CRC relied to fulfill its underwriting obligations in the Program. Thus, it was
privileged to interfere with those agreements. See, Foster v Churchill, 87 NY24d 744, 750
{1996} Morgan v Worldwide Entertainmeny Holdings, Inc., 141 AD3d 461, 463 (17 Dept
2016}, The Amended Complaint fails to allege either malice or fraudulent or illegal means to
defeat this economic justification defense. Morgan v Worldwide Enteriainment Holdings,
inc., 141 AD3d at 463, Accordingly, there can be no claim for tortious interference with
those agreements, and the sixth cause of action is dismissed.

The seventh claim for tortious interference with the MPA against CRC and Kullman
similarly is insufficient,

CRC was a party to the MPA, and, therefore, cannot be Bable for tortiously interfering
with it. Kullman, agsin, as an employvee of CRC, was not a stranger to the coniract, there are
no allegations that he acted with malice or personally profited, and there are no non-
conclhusory factual allegations that his predominant motive was to obtain an individual

pecuniary benefit,

G Unfair Competition Claim

The eighth cause of action for unfair competition is also dismissed,

The gravamen of this claim is that AmTrust, CRC, and Kullman have continued o run
the Program without plaintiffs, thereby “misappropriat{ing] the labor, skilis and rescurces of

Plaintiffs for their own benefit and to the detriment of the Plaintiffs”. dmended Complaint,

22 of 28



["BPLED_NEW YORK COUNTY CLERK 05/ 08/ 2018 01: 43 PV | NDEX NO. 654564/ 2017

NYSCEF DOC. NO 85 RECEI VED NYSCEF: 05/08/2018
Labor Law 240 Risk Mge, LLC v CRC Ins. Servs., Inc. Index No. 634564/2017
Page 20 of 25

#128. None of the contracts governing these parties’ relationship, bowever, contain any
provisions prohibiting the parties from continuing to run the Program without plaintiffs,

To state a claim for unfair competition, the plaintiff must allege harm from acts or
practices relating to: {1} deceptive marketing; (2) trademark infringement; or (3}
appropriation of “intangible trade values including trade secrete and the right of publicity™.
Marsh USA, fnc. v, 4lliant Ins. Sers., Iné., 49 Misc 3d 1210 {A), 2015 NY Slip Op 51535
(U, * 5 (Sup €, NY County 2015), quoting Restatement {Third) of Unfair Competition § 1.
“I'Tthe primary concern in unfair competition is the protection of 2 business from another’s
misappropriation of the business” organization or its expenditure of labor, skill, and money”.
Macy's Inc. v Martha Stewart Living Cmnimedia, Inc., 127 AD3d 48, 56 (1% Dept 2015)
{(internal quotation marks and citation omitted).

The Amended Complaint does not allege any trademark infringenient or any trade
secrets, Plaintiffs claim they have alleged deceptive marketing, because their complaint
details how they developed the Program, only to have defendants cut them out of it and hold
it out as their own. Plaintiffs’ memorandum in opposition (motion seq. No, 001} at 14-15,
The Amended Complaint, however, does not allege any such reverse palming off. Amended
Complaint, 99 125-133, Morever, there are no allegations that there was any custorner
confusion based on defendants’ marketing --~ the customers were insureds and were not

deceived because AmTrust was still the insurer under the Program.
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Plaintiffs admit they do not allege that the Program qualifies as a trade secret.
Flaimifls’ opposition 007 at 15, but, instead, assert that their claim may be sustained because
it is based on proprietary information. First, plaintiffs fail to plead, or present any factual
allegations, as to what about the Program involves their proprictary information, what they
did to protect such proprietary information, and how defendants used that information. In
addition, in asserting an unfair competition claim, the plaintiff must allege the bad faith
misappropriation of a commercial advantage which belonged exclusively to the plaintiff
{Brook v Peconic Bay Med Civ,, 152 AD3d 436, 439 [17 Dept 2017); LoFrestiv
Massachusetts Mut. Life Ins. Co., 30 AD3d at 476), a confidential relationship between the
parties or a valid agreement to refrain from competing unfairly {see ¥, Ponre & Sons v
American Fibers Intl,, 222 AD2d 271, 272 [1¥ Dept 1995]), and special damages (see Waste
Distiflation Tech. v. Blaslond & Bouck Engrs., 136 ADZd 633, 634 [1¥ Dept 1938] [plaintiff
must plead special damages in form of actual losses identified and causally related to
defendant’s tortious act]).

Plaintiffs do not allege the exdistence of g confidential relationship or g valid
agreement 1o not compete. While Sherry & Sons execuied the non-compete agreement with
AmTrust with regard to the MPA, it never sought a reciprocal confidentiality or non-compete
agreement from AmTrust, or a separate one with CRC, regarding plaintiffs’ alleged
proprietary information. Plaintiffs also fail to allege special damages. The allegations that
defendants continued to sell the insurance under the Program do not constitute acts of bad

faith misappropriation of plaimiiffs” skills, labor and expenditures, See Krinos Foods, fnc. v,
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Vintage Food Corp., 30 AD3d 332, 333-334 {1¥ Dept 2006). Their allegations are plainly
insufficient, See APF Mpi. Co., LLC v, Mumn, 151 A3 668, 671 (2d Dept 2017}, Abe s
Rooms, fnc. v, Space Hunters, Inc., 3% AD3d 690, 692-693 {2d Dept 2007). Therefore, the

eighth cause of action is dismissed,

H. Breach of Puty of Good Faith Claim

The ninth cause of action, for breach of the duty of good faith and fair dealing, fails 1o
state a claini.

To the extent that plaintiff Sherry & Sons brings this claim, it is insufficient because it
was 1ot 2 party to the MPA, the UMSA or the Fee Sharing Agreement. With respect to the
Brokerage Agresment, to which Sherry & Sons was a party, as discussed above, the
Amended Complaint fails to allege a breach, and this claim duplicates the unsustainable
breach of contract claim. See Skiligames, LLC v. Brody, 1 AD3d at 252 {claim for breach of
implied covenant cannot substitute for unsustainable breach of contract claim}. Moreover,
both causes of action arise from the same facts and seek the same damages, Thus, the impHed
covenant claim is duplicative. Berkeley Research Group, LLC v FT{ Consulting, Inc., 157
AD3d 486, 489 (17 Dept 2018); see Deadoo Petroleum v Trafigura AG, 151 AD3d 547, 548
(1% Dept 2017y, dmcan Holdings, Inc. v Canadian Imperial Bank of Commerce, 70 AD3d

423, 426 (1st Dept 2610).
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LL240RM s clatm for breach of the covenant of good faith with regard to the MPA is
dismissed, because, as determined above, it failed to adequately allege that it is a third-party
beneficiary of the MPA. Moreover, a3 with Sherry & Sons” claim, this claim duplicates the
insufficient breach of contract claim. Deadeo Petrolewm v Trafisura AG, 151 AD¥3d at 548,

LL240RM's claim against CRC is dismissed for the same reasons. LL240RM alleges
that CRC deprived it from receiving the value of the Program which plaintiffs created,
developed and implemented. Amended Complaint, § 137, The UMSA, however, did not
contemplate that LLZ40RM was going to recetve the “value of the Program;” rather, it was to
be compensated for the underwriting services it provided under the agreement. As
determined above, plaintiffs admit that LL240RM was paid for the services it provided from
January through November 2016 under the UMSA, and that it did not render any further
services.

CRC had the right to terminate the UMSA subject to AmTrust’s agreement oy in the
event of termination of the MPA, which ccourred, Plaintiffs cannot use thisclaimas a

substitute {or ifs unsustainable breach of contract claim against CRC.

£ Guasi-Contract Claims

The tenth and eleventh causes of action, which allege unjnst enrichment and seek
recovery in guantum mernil, respectively, are subject to dismissal in Hght of the existence of
an enforceable contract governing the same subject matter. See Clard—Fitzpairick, Inc. v

Long Is. RR. Co., 70 NY2d 382, 388 (1987}, AFF Mpt.Co, LLC v Munn, 151 AD3d at 671
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Both claims sound in guasi contract. Edelman v Starwood Capital Group, LLC, 70 AlD3d
246, 250 (1% Dept 2009); Fulbrighi & Jaworski, LLP v Carucci, 63 AD3d 487, 488-489 (1%
Dept 2009). Recovery in quasi contract may not be obtained where there is a valid
enforceable contract between the parties regarding the same subject matter. 187 Corp. v,
Morgan Stanley Dean Witter & Co., 12 NY3d 132, 142 (2009 Goldman v Metropolitan Life
Ins, Co., S NY3d 561, 372 (2005), unless there is a bong fide dispute as {o the existence of
the contract. Af4 Sales, Inc. v. Cregiive Bath Prods.,) Ine., 58 AD3d 6, 20 (2d Dept 2008},

Here, there is no such bona fide dispute, and the subject matter of both of these claims
as to all defendants 1s identical to that asserted under the breach of contract claims.

Therefore, the tenth and eleventh causes of action are dismissed,

Accordingly, it is

GRODEERED that the motion of defendants AmTrust North Ameriea, Inc., AmTrust
International Underwriters Lid, and AmTrust Financial Services, Inc. {motion seq, No. 001}
to dismiss the Amended Complaint against them is granted and the complaint is dismissed in
its entirely against said defendants, with costs and dishursements to said defendants as taxed
by the Clerk of the Court, and the Clerk is directed to enter judgment accordingly in favor of

said defendants; and it is further

L 24
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ORDERED that the motion of defendams CRC Insurance Services, Ine. and Alex
Kullman (motion seq. No. 002} to dismiss the Amended Complaint against them is granted
and the complaint is dismissed in its entirety against said defendants, with costs and
disbursements to said defendants as taxed by the Clerk of the Court, and the Clerk is directed
to enter judgment accordingly in favor of said defendants; and it is further

ORDERED that the motion of defendant International Specialty Brokers, Ltd.

{motion seq. No. 003) to dismiss the complaint against it was withdrawn.

Dated: May (:?“ L2018

ENTER:
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EILEEN BRANSTEN, J.8.C
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