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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEvV YORK ---PART 60 

NOfvlURA HOME EQUITY LOAN, INC, SERIES 
2006~ FM2, pursuant to a Pooling and Servicing 
Agreement, dated as of October 1, 2006, by HSBC 
BANK USA, NATIONAL ASSOCLA.TION, solely 
in its capacity as Trustee, 

- against -

NOMURA_ CREDIT & CAPITAL, INC, 

Defendant, 

NOMURA. CREDIT & CAPITAL, INC .• 

Third-Party Plaint(/]; 

- ao-ainst -b 

WELLS FARGO BANK, N.A. and OC\VEN 
LOAN SERV!CfNG, LLC, 

Third-Party Defendants. 

DECISION/ORDER 
Index No,: 653783/2012 

In this action involving residential mortgage~lxtcked securities (RJvfBS), third-party 

defendants \Vi.~lls Fargo Bank, N.A. (\Veils Fargo) and Ocwen Loan Servicing, LLC (Ocwen) 

(together with \VeUs Fargo, the Servicers) separately move, pursuant to CPLR 3211 (a) (1), (5), 

and (7), to disrniss the third-party complaint The third~party complaint pleads a breach of 

contract claim against. the Servicers based on the Servicers' alleged failures to notify third-party 

plaintiff Nomura Credit & Capital, Inc, (Nomura) upon their discoveries of breaches of 

representations and warranties regarding the mortgage loans (the second cause of action), and a 
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separate breach of contract claim against the Servicers based on their alleged failures to comply 

\Vith their servicing or supervisory servicing obligations (the third cause of action). 

Except as noted bdow, the parties' arguments in support of and in opposition to the 

Servicers' motions are substantially similar to the arguments considered and addressed by the 

court in its recent detem1ination of the Servicers' motions to dismiss the third-party complaint in 

another action involving the same parties. (See film.~r@J.lY Decision & Order, N9mlJrnJ\§f,~~~ 

l\£~gpJ.@gy __ C:_QlJ'., __ "''~JJyffi_<,'J,fry~J~21111Trn§t_Sfd_£;_~ __ :mQQ:-:S_4. _ _v.__N_mn11r~ .. Gr~<:i~t. .. 0; .. G9:t:!J?J,Jng~ [Sup 

Ct, NY County, May 14, 2018, No. 653390/2012] [NQffl1:JKl1.J2..\).Q§:-:S.4J],) The claims and 

governing agreemems in this action and in N_9_n_wn~J2.0.0.6.:-.0:'.JJ are also substantially similaL 

In moving to dismiss the third-party complaint in this action, \VeHs Fargo argues 

principally that Nomura's breach of contract claims are barred by Nomura's own breaches of 

representations and warranties; that Nomura fails to adequately plead that 'Wells Fargo 

discovered defective loans or breached any of its supen7isory servicing obligations; that some or 

all ofNomura's claims are time barred; and that Nomura fails to state a claim against Wells 

Fargo in its capacity as Custodian. In its separate motion to dismiss, Ocwen argues principally 

that impleader \Vas improper; that Nomura fails to pkad its own perfixmance under the PSA 

because its claims are premised on breaches of representations and vvarranties; that Nomura fails 

to adequately plead that Ocwen discovered breaches or that it breached its servicing duties; that 

Nomura lacks standing to enforce Oc-\:ven's servicing obligations; that Nomura's alleged 

damages constitute irnpermis_sibly speculative consequential damages; that some or ail of 

Nonmra's claims are time barred; and that Nomura fulls to plead that Ocwen is liable as the 

successor to non-party Equity One, Inc, These arguments by the Servicers are resolved in 
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accordance with Nmn_l!rnJ:29Q9'."._S.4_L for the reasons stated and based on the authorities cited in 

that decision. 

It is noted that Nomura's cause of action for breach of servicing and supervisory 

servicing obligations pleads that Ocwen "failed to comply with Accepted Servicing Practices by, 

among other things, (i) failing to properly manage the REO process; (ii) failing to take timely 

corrective action vvith respect to title-related issues; (iii) failing to timely initiate claims for 

damage to properties; and (iv) failing to maintain complete documentation with respect to the 

Mortgage Loans." (Third-Party CornpL, 1!- 51.) These aliegations are, if anything, more specific 

than the allegations which this court found to be adequately pleaded in N2mMELL~QQ,Q,:,~::IJ 

It is further noted that the PSA in this case, unlike the PSA in N2mJJELL~QQ,Q,::,~:'_!:), does 

not appear to set forth a list of actions Ocwen is expressly empowered to take upon a loan 

default. (~S?Xllli@I~ !:{QWJI.Etl299~::S41PSA,§3.09 f.a] [i] [providing that Ocwen will decide 

whether, among other things, to write off the unpaid principal balance, permit a short 

refinancing, arrange for a repayment plan, agree to a modification, or comrnence foreclosure 

proceedings].) This PSA does, however, include similar provisions requiring Ocwen to service 

and administer the loans in accordance vvith Accepted Servicing Practices (PSA, § 3. 01 ), and to 

"use reasonable efforts to foreclose upon or otherwise comparably convert the ownership of 

properties securing such of the Mmtgage Loans as come into and continue in default m1d as to 

which no satisfactory arrangernents can be rnade for collection of delinquent payments." (Id., § 

3.09 [a].) Given these provisions, the absence frorn this PS.A of a list of actions Ocwen is 

expressly empowered to take upon a loan defimlt is not material to the court's decision that the 

cause of action for breach of servicing and supervisory servicing obligations is adequately 

pleaded. 
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\Vith respect to the failure to notify claim, \VeHs Fargo also argues in this action that 

Nomura "efiectively pleads itself out of a breach of contract claim by acknowledging that \\1ells 

Fargo provided Norrmra with the precise notice that it alleges ls lacking from Wells Fargo." 

(Wells Fargo Memo. In Supp., at 13.) In support of this argument, \Vells Fargo relies on the 

allegation of the third-party complaint which states, in pertinent part, that "[p ]rior to I'vfay 2012, 

HSBC [the Trustee] and \Vells Fargo provided Nomura 'vVlth certain individual demands for cure, 

replacement, or repurchase." (Third-Party Compl., ~ 27 [emphasis supplied]-) Contrary to \Vells 

Fargo's contention, this a11egatio11 plainly cannot be construed as an admission that \Vells Fargo 

fully complied with its prompt notice obligation. 

w'ith respect to the claim for breach of servicing obligations, Wells Fargo also argues that 

Nomura has no "'right" to bring a breach of contract claim arising out of \Vells Fargo's failure to 

enforce Ocwen's servicing obligations because section 4.02 of the governing Pooling and 

Servicing Agreement (PSA) provides that "[t]he Master Servicer [\Veils Fargo], for the benefit of 

the Trustee and the Certificateholders, shall enforce the obligations of the Servicer [Ocwen] 

under this Agreement .... " (\Vells Fargo Memo, In Supp., at 15.) Aecording to Wells Fargo, 

this provision affords only the Trustee and certificateholders-not Nornura-------the right to sue 

Welts Fargo for breaehing its oversight and enforcement obligations. 

The PSA in Nm_rrnrn_{~_QQfi:.S_4) eontained a substantially similar provision. (PSA, § 

JA.02 [b].) \Vells Fargo did not raise a standing claim based on this provision in that case. The 

argument that Wells Fargo now makes based on PSA section 4.02 is, however, substantially 

similar to an argument made by Ocwen against Nomura's standing in NQillJJIJ'LL2-QQ2::.SJJ. The 

PSA in that case required Ocwen to service the ioans on behalf of the trust and in the best -

interest of certificatehoklers. The court held that this language did not preclude Nomura from 
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suing Ocwen for its breach of this servicing obligation to the extent that the breach also caused 

damage to Nomura. Consistent with the NmnnrnJ)006.:::S:1J, the court holds in this case that 

section 4.02 of the PSA does not preclude Nomura from suing Wells Fargo to recover the 

damages that Nomura itself allegedly sut1ered as a result of \.Vells Fargo's failure to enforce 

Ocwen's servicing obligations for the benefit of the Trustee and the certificateholders. As held 

in Nm:nnrnJIQQ§..:~4J, this holding is not that Nomura has the right to enforce the PSA servicing 

obligations on behalf of the Trust or certificateholders, but rather that Nomura has tht'.~ right to 

sue on its own behalf. 

\Vells Fargo fails to cite authority that supports its claim that Nomura lacks standing. 

(See ~QJIHlrnJ.'.f_Q_QJi:::S:1J, at 28-29 [discussing authorities cited by Ocwen, on which Wells Fargo 

also relies here].) AmJ?_~_Q __ ~:\-~~QI_, __ (_Q[l), _ _xJ;:_~~lC .. M.rnl~rng~ kl:,,G ( 121 AD3 d 514 [1st Dept 2014]), 

a case not cited by the parties in NQJPJir:<'li)Q()_{)_~-~4J but relied upon by \Vells Fargo here, is also 

inapposite, In that case, the Appellate Division held that only the trustee, and not the plaintiff 

certificate insurer, could sue a sponsor fix breaches of representations and \Varranties made to the 

deposfror in Mortgage Loan Purchase Agreements (MLPAs), to which the insurer was not a 

party. The insurer was an express third-party beneficiary of the PSAs. In the PSAs, however, 

"the depositor, 'on behalf of the Tmst for the benefit of the Ce1tificatehokkrs and the Certificate 

Insurer [Ambac],' assigned to the trustee all of its rights under the MLPAs." (kt, at 516 

[brackets in original],) The Court held that the PS As "confer[ red] upon the trustee the full 

responsibility for enforcing the repurchase protocol on their behalf'-----that is, on behalf of the 

certificateholders and certificate insurer. (Id., at 519.) The provisions ofthe PSA in lhe instant 

case are materially different. There is no equivalent provision in this PSA that confers upon the 

trustee the sole responsibili1y for enforcing Wells Fargo's obligations under the PSA on behalf of 
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Nomura. Moreover, Nomura itself is a party to the agreement it is seeking tO enforce (the PSA), 

unlike the insurer in Ambac, ivvhich was not a party to the MLPAs. 

Nomura has agreed to withdraw the portion of its breach of contract claim against \Vells 

Fargo in its capacity as Custodian. (Nomura Memo. In Opp. To \Vells Fargo, at 2 n 4,) 

It is accordingly hereby ORDERED that the motion of Ocwen Loan Servicing, LLC 

(Ocvv'en) to dismiss the third-party complaint is granted solely to the extent of dismissing the 

third-party complaint to the extent that it pmvorts to plead a claim for successor liability against 

Ocwen based on the acts of Equity One, Inc.; and it is further 

ORDERED thatthe rnotion of defendant Wells Fargo Bank, N.iL (Wells Fargo) to 

dismiss the third-party cornplaint is granted solely to the extent of dismissing the third-party 

complaint as against Wells Fargo as Custodian. 

This constitutes the decision and order of the court 

Dated: Nevv York, New York 
~/fay 14, 2018 
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