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‘ . SUPREME COURT OF THE STATE OF NEW YORK o
| COUNTY OF NEW YORK: PART 46 ' S

PEOPLE OF THE STATE OF NEW YORK, by = . " Index No. 450460/2016
BARBARA D. UNDERWOOD, ‘Acting Attorney =~ . .~ LT
General of the State of New York,

and GEORGE J. SILVER, DEPUTY CHIEF o _
ADMINISTRATIVE JUDGE FOR NEW YORK y 3 . ' -

CITY COURTS, ST

-Petitioners

’ J,_-v’ 'f\—'agalnst i : .~ - DECISION AND ORDER

NORTHERN LEASING SYSTEMS INC., LEASE
FINANCE GROUP LLC, MBF LEASING:LLC;Q
LEASE SOURCE- LSI 'LLC a/k/a  LEASE
SOURCE, INC.,” GOLDEN EAGLE LEASING

| : LLC, PUSHPIN HOLDINGS LLC, JAY COHEN’

‘ ; a/k/a ARI JAY COHEN, 1nd1v1dually,

| as a pr1nc1pa1 of NORTHERN. LEASING

| SYSTEMS, INC., as a member of LEASE
FINANCE GROUP LLC, and as an officer

| of PUSHPIN HOLDINGS LLC, NEIL

o HERTZMAN, individually and as. an.

} © officer of NORTHERN LEASING SYSTEMS,

‘ INC., JOSEPH,I.'SUSSMAN}'P[C.;’JOSEPHZ
I.. SUSSMAN, individually and as a _
principal of JOSEPH I. SUSSMAN, P.C.,
and ELIYAHU R. BABAD, individually
and as a principal or associate of
JOSEPH ,I. SUSSMAN, P.C.,

.Respondents

LUCY BILLINGS J.s.C.

» Respondents Northern Leasing- Systems,vInC Lease
'Flnance Group LLC MBF Leas1ng LLC Léase Source LSI, -LLé, Goldenj>
Eagle Lea81ng LLC Pushpln Holdlngs LLC, Cohen, and Hertzman move
;to stay thlS proceedlng based on their pendlng appeal of the‘
order entered November 29, 2017, 1n this court C.P. L R. _§§

2201, 5519(c); ‘The order denied in part these respondents

nleasing.195 - 1

2 of 14




L FD NEW YORK C(JJI\ITY CLERK. 05 16 03! | — TNDERTNO™4504607°2016
| NYSCEF DOC. NO. 439 . - .- R i . 'RECEIVED NYSCEF: 05/22/2018

;’

motion® to'drsmrss the petltlon but granted their motion in part
and also granted the motion by respondents Joseph I. Sussman,
P.C,,;Sussman, and Babad attorneys for the other, moying
-respondents, to dlsmlss the petltlon agalnst the attorney
respondents;'vC.P.L;R; § 3211 (a) (7). For the reasons explalned

below, the oonrt4denies.respondents"motlon for a stay

I. A STAY PENDING APPEAL'

By mainlyﬁrepeating respondents’ oontentions in support of
'thelr prlor motlon that the November 2017 order determlned
respondents contend that their appeal of the determlnatlons
denylng dlsmlssal of clalms demonstrates suff1c1ent merlt to
warrant a stay here pending the appeal Respondents focnsd
particularly on the denial of dismissal based on the. |
NoerrFPennington doctrine and based on the statute of limitations
applioableyto the claim under C.P.L.R. §-5015(C),-bases for
dismissal'that'they‘claim the court overlooked, and based-on
'petitioners' failure to plead unconscionability

The determlnatlon whether to grant a stay pending appeal is

discretlonary. Nama Holdings, LLC V. Greenberg Traurlq LLP, 76

© A.D.3d 804, 804 (15t Dept 2010); CDR Créances S.A. v. EUro-

American Loddinq Corp., 40 A.D.3d 421, 423 (1lst Dep’t 2007); 64 B

Venture v. American Realty Co., 179 A.D.2d 374, 375 (1lst Dep’t

1992); Grisi v. Shainswit, 119 A.D.2d 418, 421 (lst Dep’t 1986).

See Asher!vﬁ Abbott Labs., 307 A.D.2d 211, 211 (1lst Dep’t 2003).
In determining whether to grant a stay, the court considers the

merit of the appeaI,VNama Holdinqs,_LLC_v.-Greenberq Traurig LLP,

nleasing.195 2
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76 A.D.3d at 805; CDR Créances S.A. v. Euro-American Lodging

| orp 40 A.D: 3d at 423; 64 B Venture v. Aﬁerican’RealtV Co.;, 179

A. D 2d at. 375 76"whether a stay will av01d duplication of effort
o and waste of jud1Clal resources, and the prejudice to the parties

| oppos1ng the_stay.' OneBeacon Am. Ins. Co. V. Colqate—Palmolive

Co., 96 A.D.3d 541, 541 (lst Dep’t 2012); Asher v. Abbott Labs., *

307 A.D.2d at 212.

| . IT. UNADDRESSED GROUNDS FOR DISMISSAL

Respondents- contend that the court did not addressithe

| . | applicahilitytof'the Noerr-Pennington doctrine to the claims
.égaihst?thédnonattorneY'respOndents,'in contrast to'the'attorney
.respondents, or. the applicability of a limitations period of
three years to petitioners claims under New York Business
Corporation-Law (BCL) . § 1101(a)(2) and C.P.L.R. § 5015(c):. |
insofar‘as the'Appellate Division may determine that this'court _ i
failed to address any of respondents grounds for dismissal the |

"Appellate DlVlSlon S1mp1y may remand the proceeding to this court

'to determine such overlooked defenses See-Mitchell V. Fidelitv

Borrowing LLC 40 A.D.3d 557 558 (1st»Dep’t 2007) ; 220—52,Associ

V. Edelman, 18-A.D.3d'3137 315 (lst Dep’t 2005); Daley v. Related

Companies, Inc., 179 A.D.2d 55, 59 (lst Dep’t 1992). |

- Invany event,'respondents’ most efficient remedy is to
answer the betition and immediately move for a summary’
determinationfoflany claims that the cOurt'ought to have.
dismissed;*uhether oVerIOOked or not Or ‘now ought to’ dismiss

based on“reSpondentsf-admiss1ble evidence that the court did not

- nleasing.195 ' 3
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consider under C.P.L.R. § 3211(a). C.P.L.R. § 409(b). See

Gonzalez vf_Citv of New York, 127 A.D.3d 632, 633 (1lst Dep’t

2015)f 1091.RivaAve._LLC v. Platinum Capital Partners, Inc., 82

A;D.3d;4o4,;4o4'(1sthep't 2011); Hotel 71 Mezz Lender, LLC V.

Rosenblatt, 64 A.D.3d 431, 432 (lst Dep’t 2009); Karr v. Black,
55 A.D.3d 82, 86 (lst Dep’t 2008). There is no outcome that
respondents'may'gain on appeal that they may not gain by

proceeding in this court.

III. THE MERIT OF RESPONDENTS'_APPEAL
| A. he Noerr- Pennlngton Doctrlne
The nonattorney respondents contend that the court
overlooked thelr ]01nder in the attorney respondents motlon to

dismiss the petltlon based on the Noerr- Pennlnqton doctrlne

Even 1f the court did overlook the moving respondents’ adoptlon
of thls defense, it- does not alter the ultimate outcome
rProcedurally, as set forth above, the'Appellate D1v151on.may'
remand the proceedlng for a determlnatlon based on thlS defense,

or. respondents now may move for a summary determination. on that

basis.. On the merits, moreover, the Noerr- Pennlnqton doctrlne is

not equally applicable to the nonattorney respondents.

'Thls doctrlne, derlved from Eastern Rallroad Pres1dents

Conference v.-Noerr Motor Freight, Inc., 365 U.S. 127. (1961), and

Mlne Workers v Pennlnqton, 381 U.S. 657 (1965)' protects the

right. under the Flrst Amendment to the United States Constltutlon '

to petition the government for governmental . actlon, 1nc1ud1ng

through"litigation, Villanova Estates, Inc. V. Fleldston Prop

nleasing.195

5 of 14




. NEW YO INTY CLERK 0338 PV ~TNDEX NO4504607 2016
| NYSCEF RQOC. NQ 439 ' ' , ' 'RECEI VED NYSCEF: 05/22/2018

owners Assn.,-Inc., 23 A.D.3d 160, 161 (1st Dep’t 2005); I.G.

Second Generation Partners, L.P. V. Duane Reade, 17 A;D;Bd 206,

208 (1St,Dep’t$2005); Singh v. Sukhram, 56 A.D.3d 187, 191 (2d

Depft,2608)jiand any incidental activity.NtNineteen Eighty-Nine,

LLC v. Ichan Enters. L.P., 99 A.D.3d 546, 547 (lst Dep’t 2012).

! See Posgner v.‘Lewis; 18 N.Y.3d 566, 572 (2012). Thetnonattorney
respondentslthemselves qualified the applicability of this

doctrine as protecting only legitimate pre-litigation .and

1itigation activities.A By maintaining that dismissal of the
attorney respondents based on this defense entitled the-
nonattorney respondents to dismissal as well these respondents
1mply that all their activity alleged in the petltlon is both
legit;mate'and limited to pre—lltlgatlon and lltlgatlon act1v1ty.
Unlike'the'attorney respondents’ conduct, the petition’s
allegations of the'nonattorney respondents’ conduct, fraudulently
inducing merchants to enter overpriced equipment leases, with
other terms also unduly favorable to respondents, and preventing
the return of unrequested or defective equlpment plead the
baselessness of these respondents’ actions to enforce the leases.

This pleadlng establishes the "sham" exception to the Noerr—

Pennington doctrine, which is applicable to litigation undertaken
without objective basis or reasonable expectation of success
§ founded on the law and facts, but which the court found

inapplicablefto,the attorney respondents. Singh v. Sukhram, 56

A.D.3d at 192; I.G. Second Generation Partners; L.P. v.. Duane

Reade, 17 A.D;3d at 208. In sum, the sham exception lifts the

: nleasing. 195 ' 5
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'petltloner Judge Silver seeks relief under C.P.L.R. § 5015(c).

Noerr—Pennindton doctrine’s bar as to petitioners’ adequately

pleaded, legitimate claims against respondents, see Villanova

Estates, Inc. v. Fieldston Prop. Owners Assn., Inc., 23 A.D.3d at

161~62;_Whose'alle§ed unlanul conduct started well before their
litigation;to-enfOrce their leases.

. 'Moreouer,’from‘the petition’s allegations’ofvunconscionable
ieases‘that lesseesvwere fraudulently induced to sign or on which
their-signatures were forged, it is readily inferabithhat'the
nonattorneyurespondents knew of the lessees’ valid defenses to
the leasesf enforcement Respondents point to the petltlon s
allegatlon that the attorney respondents’ knowledge~1s
coexten51vevw1th their clients’ knowledge, but that allegation:
relates only to the attorney respondents’ knowledge of defenses
raised by lessees or guarantors who appear and answer
respondents"collection actions. The gravamen of petitioners’
claims are all the'lessees and guarantors who do not appear and
whose valid defenses_are unknowable to the attorney respondents,
Whileitheiriclientsiwell know how they fraudulentl?*induced
merChants‘to enter the leases or prevented the‘return of

unrequested or defective equipment.

Respondents now contend that the Noerr-Pennington doctrine

also protects them against the litigation activity for which

Slnce C.P.L.R. § 5015 (c ) prov1des for rellef from default
judgments, procured through lltlgatlon all the conduct for Wthhv

§ 5015(c) prov1des relief is litigation activity. Thus

nleasing.195 o : 6
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_Executive'Law § 63(12), and New York General Business Law § 349,

respondents effectively challenge the entire'provisionvon
constitutional grounds. Respondents did not raise this defense

in their motion to dismiss the petition,'howeVer; therefore,

'insofar'as'théudefense.is a ground for their appeal,ithe%defense

would be raised impermissibiy for the first time Ondappeal.‘ NYC

C.L.A.S.H., Inc. V. New York State Off. of Parks, Recreation &

Historic Preserv., 27 N.Y.3d 174, 181 (2016); Ari v. Cohen, 107

A.D.3d 516,'517 (1st Dep’'t 2013); New York Community Bank V.

Parade Place, LLC, 96 A.D.3d 542, 543 (1lst Dep’t 2012); 220—52

Assoc. v.-Edelman, 18 A.D.3d at 315.

B. Respondents"Statute of Limitatiomns Defense'

Respondents also contend that the court failed to address
the statute,of‘limitations applicable to the claims under BCL §
1101 (a) (2) and_C.P.L.R. § 5015(c). The court addressed the
statute of limitations applicable to the BCL § 1101(a)(2) claim,
holding,thatbitiWas based on fraudvand scienter and thus subject

to a limitations period of six years. C.P.L.R. § 213(1); State

of New York v. Cortelle Corp., 38 N.Y.2d 83, 88 (1975).
Respondents introduced their arguments regarding the
applicable statute of limitations by listing the C.P.L.R. §

5015(c) claim with the claims under BCL § 1101(a) (2), New York

as subject to. a limitations period of three years under C.P.L.R.
8. 214(2).~ Respondents did not, however, discuss its
applicability to the C.P.L.R. § 5015(c) claim further- as they did

iniseparate sections for the other claims. Respondents

nleasing.195 7
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'-rSeparately{raised.a'laohes defense that the court addressed and
brejeoted- | |
Even now, respondents.present no authority thatla-claim’
.under C P L.R. §;50l5(c), also based on fraud.and.soienter, is
.hvsubject to a llmltatlons period of three years fInstead again
.for the flrst tlme, respondents seek to apply the one year tlme
.ﬁllmlt for a motlon pursuant to C.P.L.R. §.5015(a)(1) ‘and the
i,reasonable t;me llmlts~for motions pursuant to other‘paragraphs o
_off§;5olsfa)} limits which expressly do not apply tom§f5015(c).
:‘Most'lmPOrtantly,vrespondents acknowledge that, even'if alvhf
llmltatlons perlod of three years applies to the C.P.L. R g
VSOlS(c) clarm or any'of petitioners’ other claims, the statute'ofv
'limitations ls nOt'gronnds to dismiss any claim altogether;
uinsteaq,ﬁthe:statute-of limitations defense only‘would.bar‘reliéf
froﬁ'transaotions more than three years before the'proceedinngas

commenced.

C. . Unconscionability
Respondents also point to their appeal of the court’s
_flndlngs of unconsc1onab111ty The court made no finding of -

»unconsc1onablllty, only a determination that the petltlon alleged

-unconsC1onab111ty,‘ See State of New York v. Avco_Fln.-Serv. of -

N.Y ;50 N»Yféd 383, 390 (1980); Green v. 119 W. 138th St. LLC,

142 A.D. 3d 805, 809 (1st Dep’t 2016). Respondents insist that
-the court confused the allegations supportlng substantlve and
procedural unconsclonablllty, but, regardless of_anyvsuch

‘confusion, the court determined that the petition alleged both

' n‘leasing'.iS'S_ : 8
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,farmsgl;.,:
.LUﬁoousoiouability‘entails a substantive‘element;l'here, that
thé:eguipﬁent‘léase térﬁs were unreasOnablyifauorabié:to
' réépondéuta,:xGillmanvvf Chase Manhattan>Bauk, 73 N.Y.2d 1, 10

(1988%"State[oﬁ'Newaork v. Avco Fin. Serv. of N.Y., 50 N.Y.2d

v'at 389; Green.v. 119 W. 138th St. LLC, 142'A{D,3d at 809-10;

Dabrlel V. First Paradlse Theaters Corp. 99 ‘A.D.3d 517, 520 (1st

:tDepat_2012)r:,Wh11e a- contract provision may be "so outrageous as.
;fébhérrant holdlng ;t-unenforceable on the ground of substant1Ve
uuooh3cionability;aione," respondents do not'claim'that.any'of
‘thealeasa'broﬁisions regarding the equipment’s_price,:no
‘caucellation)'automatic renewal, forum selectionr-or servioe-by

mail'iS“notg at: mlnlmum, extremely‘favorable to respondents and

~of no- beneflt ‘to lessees. @Gillman v. Chase Manhattan‘Bank;_73
, N.Y.zd at 12. In combination, these‘provisiohs well'may’beh
v‘zunréasonably favorable to respondents.

'!Réspondents méroly claim that these prOvisionsvaré‘
a‘enfbrceablé,When froely,negotiated without fraud. Therefore,
“exoépt;whéﬁaa contract provision meets the "so‘outragéouS" test,
..#ééonéoiohabiiity also entails a procedural eiément: theilaok of
t méaniﬁgfulvohoice in the formation of the iease terms, through

.deoeptiOn,‘high pressured tactics, overreaching, and the lessees”’
laok‘offaxpérieucé?'education, and language flueuoyf résuitiug in’

,a'diébarit?~of bargaining power. Gillman v. Chase:Manhattan

‘Bank 73 NtY.2d at 10-11; State v. Avco Fint Serv. of NiY., 50

N Y. 2d at 389 90; Green v. 119 W. 138th St. LLC, 142 A.D.3d at

"nleasihg{195, . . ’ . 9
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809{ ﬁabriel, Inc. v. First Paradise Theaters Corp., 99 A.D.3d at
5207‘_The petition satisfies this element by alleging; first,
that lessees and lease guarantors were vulnerable tb-aggressive,
high pressﬁred; and deéeptiVe tactics due to their,immigrant

status,vinekperience'with the leases, limited education, and

limited fluency in English. State v. Avco Fin. Serv. of N.Y., 50

N.Y.2d at 389. See Dabriel, Inc. v. First Paradise Theaters

Corp., 99 A.D.3d at 520. The petition further alleges that
respondenté’lSalespersons took advantage of these
vulnerabllltles, by making false promises to lessees and
vguarantors and not providing complete copies of the leases and
guarantles to lessees and guarantors, so they might learn what

these contracts in fact promised. Green v. 119 W. 138th St. LLC,

142 A.D.3d at 809. .See Gillman v. Chase Manhattan Bank, 73

N.Y.2d at 11; Dabriel, Inc. v. First Paradise Theaters Corp., 99

A.D.3d at 520; Public Adm’r Bronx County v. Montefiore Med. Ctr.,

_93'A;D.3d:620, 621 (1lst Dep’'t 2012). Further,'respondents sought
to enforée"théif unreasonably favorable lease terms against
lessees and guarantors who had been defrauded, had not rgcéived
complete Copies of the leases and guaranties;Ahad‘not sig@ed
them, - had not received the supposedly leased equipmént, and had

been prevented from returning unrequested or defective equipment

and from cancelling leases. Finally, due to the forum selection
and mail service provisions, these lessees and guarantors failed

to answer in court due to its distance from their homes and

businesses or their nonreceipt of process. See Public Adm’r .

nleasing.195 10
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. Bronx County v. Montéfiore Med. Ctr., 93 A.D.3d at 621; Yoshida

v Pc'Tech”U;s}A;v& You-Ri, Inc., 22 A.D.3d 373, 373 (lst Dep’t

2005)

’_TV;: THE OTHER FACTORS BEARING ON WHETHER TO GRANT A STAY
lwvv»Respondents seek>a;stay because, in their view, contlnuing
'the proceedingibefore resolution of the appealvmay unfairly

»burden them,ibyvrequiring them to conduct unnecessary disclosure,

’1f the Appellate D1v1s10n finds that the appllcable llmltatlons |

*perlod is three years 1nstead of the six years that this court
-applled. Respondents clalm that, under thls court’s ruling, they

\needidisc1QSUre coVering six years before the proceedingtwas

B commencedf but, under respondents'’ interpretation of the
’appliCahle'statute of limitations, they would need disclosure
coﬁeringvonly‘three of those six years. The attorney, respondents
| | A. "’also clalm that contlnulng disclosure. 1n their absence would |
'prejudlce them and waste judicial resources if, upon petltloners’
cross-appeal, the Appellate Division reverses the attorney
irespondentsﬂldismissal‘ because then these respondents would need
'Eto conduct dlsclosure dupllcatlng what the remalnlng parties |
dialready conducted.
"Before conducting any disclosure, however any respondent
A musttobtain the court’s permission. C.P.L.R. § 408; Hirsch v.

‘Stewart, 63 A.D.3d 74, 81 (lst Dep’t 2009); 952 Assoc., LLC V.

Palmer, 52 A:D.3d 236, 236 (1st Dep’t 2008); Roth v. Pakstis, 13

'A.D.3d 194, 195 (1lst Dep’t 2004); Stapleton StudiOs;V.>CitV of

New York, 7 A.D.3d 273, 274-75 (1lst Dep’t 2004). See Solangee 7.

’nleasing.195- ' 11
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v. Kahir E., 107 A.D.3d 428, 429 (lst Dep’t 2013); Daveiga v.

\ City of New York,; 57 A.D.3d 451, 451-52 (1st Dep’'t 2008);

Petitioners emphasizevthat respondents need no disclosure because
all‘the:informaticn‘regarding lessees’ complaints of reSpondents’
j~..,condu;<§vt: alleged in'the’petition is in their files: "a point that
féépcndents never answef.
Even if disclosure is necessary, if respondents believe they

. need dlsclosure covering only three years before the proceedlng
dwas commenced respondents may so limit their motion for
dlsclosnre. Even if the Appellate Division applies-a limitations
.period cf three years, however, petitioners may rely“on evidence
from before that period to support theif claims; the statute of
limitations will limit only the retroactive relief. Kent v.

" Papert Cos., 309 A.D.2d 234, 241 (lst Dep’'t 2003); Chefalas v.

" Taylor Clark Architects, 283 A.D.2d 174, 175 (1lst Dep’t 2001);

Gould v.. Decolator, 131 A.D.3d 445, 447-48 (2d Dep't 2015). See

450-452 East 81st St., LILC-v. New York State Div. of Hous &

Community Renewal, 70 A.D.3d 489, 490 (1st Dep’t 2010); H.O. -

Realty" Corp. v, State of N.Y. Div. of Hous & CommnnithRenewal;
46'AcD;3d 103, 108-109 (1st Dep’'t 2007) .. Therefore the statute
of limitetions.is not_determinative of the scope of disclosure.
Regerding the other parties’ interests,_in the event that
disclosure is permitted, and the Appellate Division reinstates
the petition againSt the.attorney respondents, they may avail
thenselves of the disclosure already conducted and méke necesSary

supplemental requests or inquiries as is routine when parties are

nleasing.195 ' 12
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|

|

1mpleaded after the orlglnal parties’ completlon of disclosure. '
| _ Petltloners, on ‘the. other hand, claim prejudlce from delay of the
proceedlng, glven the number of addltlonal complalnts about
’ ﬂ. respondents’ onduct that petitioners contlnue to receive and
respondents':contlnued commencement -of actions’ and procurement of

| default judgments in the New York City C1v11 Court See

OneBeacon Am; Ins. Co. V. Colqate Palmollve Co. 96 - A.D.3d 541;

_ Asher v. Abbott Labs., 307 A.D.2d at 212.

V;_V CONCLUSION | - | : | | |
As set forthiabove, respondents have failed to demonstrateb ;
L " 'suff1c1ent merit to thelr appeal or a dupllcatlon of effort or
waste of jud1c1al resources from allowing the proceedlng to
continue, torwarrant a stay of the proceedlngipendlng the appeal
Therefore the court denles respondents’ motion for a stay.

C.P,L.R. §§ 2201 - 5519(c). This decision constitutes the court’s

order.

' . DATED: May 18, 2018
| _ ' _ { Vf’i)rNYW" 95

10CY BILLINGS, J.5.C.

S - LUCY BRLINGS
TTsC
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